HIS HONOUR:  Yes Mr Walters.

MR WALTERS:  If Your Honour pleases.  Yesterday afternoon I took Your Honour to Davie v. Garrett and commenced to take Your Honour to some of the provisions of the proposed amended statement of claim.

HIS HONOUR:  Yes we were looking at 99G I think when we finished.

MR WALTERS:  Yes.  And I had taken Your Honour through what if I can refer to them as the 99s, the new 99 particularly (c), (d), (e), (g), and made the submission that the planning appeared to have been done at different times by different people for the same thing and in a range of ways.  To add to that body of paragraphs we now have scattered throughout the statement of claim in respect of each action, further references to those paragraphs and if I could give Your Honour an example of a couple of examples.



At p.137 of the new proposed amended statement of claim which is concerned with the Hampshire action at Paragraph 203A, it says, "The plaintiffs refer to and repeat Paragraphs 99(a) to 99(r)".  So that brings us expressly into the Hampshire action as we understand it, certainly we refer to in those 99(a) to 99(r).

HIS HONOUR:  Just let's see what they - when you go back to 99(a) does that make sense or does it just confuse.  

MR WALTERS:  We started at 99(c) because 99(a) and 99(b) seems preparatory to 99(c) and what follows.

HIS HONOUR:  What page - here we are.  Yes so (a), (e).

MR WALTERS:  So (c), that's Triabunna 2004, (d) - sorry.

HIS HONOUR:  But (c) for example deals with all the actions again so when you get to 203A which is part of the 


Hampshire action, you've got an allegation that relates to the Lucaston action and the Triabunna 2004 action.

MR WALTERS:  In fact the allegation in 203A and that allegation is repeated in other places in the statement of claim seems to draw everything together, so how you are to then piece together what it is that you are supposed to have done in respect of the Hampshire action becomes almost impossible to work through.

HIS HONOUR:  Does it mean that part of the material facts relating to the Hampshire action involve the Lucaston action.

MR WALTERS:  Yes and indeed I think it's said to be part of the Lucaston conspiracy and that's apparent from Paragraph 220 if I can take Your Honour to that which is at p.147, no that's not right, but can I take Your Honour perhaps to this.

HIS HONOUR:  Yes all right, I distracted you by going back to the 99s.

MR WALTERS:  Yes, can I take Your Honour whilst we're on that train of thought to p.322 of the statement of claim which is part of the Japanese Customers action and can I take Your Honour to Paragraph 488 and 489.  These are unamended, they're part of the original statement of claim.

HIS HONOUR:  Yes.

MR WALTERS:  The Japanese Customers action including the associated activities involved in the Styx and Triabunna 2003 and 2004 actions, constituted interference with the first plaintiff's trade and business by unlawful means.



And then in Paragraph 489, the Japanese customers' action including the associated activities involved with Styx Triabunna actions constituted a conspiracy.  So those paragraphs, hidden away under the Japanese customers' action, suddenly link those three things into a single cause - or two causes of action.  Then to add to that we have Paragraph 526, which has been substantially amended in the new statement of claim.  In the old statement of claim the twentieth defendant was not named.  We now are expressly referred to in Paragraph 526.  


We respectfully adopt what our learned friend 
Mr Burnside said, and that this paragraph as pleaded now is impenetrably opaque.  Just what is it that we did, and how are we to work out from this what's put against us?  It's not any longer said to be a conspiracy.  That appears to be a concession that that's an inappropriate way to link this together, but it's the conspiracy that dare not speak its name.  In form the allegation of conspiracy has been removed, but in substance they're still trying to make the allegation of conspiracy.  Because we have allegations of plans and Your Honour will see in the third last line of the page under "particulars", "developed a plan to interfere with".  


We're said to have done a number of things which looks very like a conspiracy, and it appears to be another attempt to stitch all of the causes of action together in this overarching way, but which fails to meet the most basic requirements we would say of a properly pleaded statement of claim.  Your Honour, there are a number of places where we are now mentioned expressly, the twentieth defendant is mentioned expressly in the proposed amended statement of claim where they weren't earlier.  


I want to take Your Honour to some examples.  At p.119 of the statement of claim, which is a continuation of Particular F to Paragraph 166.  It's perhaps necessary to read to Your Honour what the substantive or material allegation of fact is at p.116.  "Each of the acts set out in the Lucaston action were done by the persons alleged as agents for the Wilderness Society".  So that's what the particulars are meant to establish, and then at p.119 about Point 7 of that page, there's mention of a person Richard Hughes, does Your Honour see that?

HIS HONOUR:  Yes, I see that.

MR WALTERS:  "Wild Country campaigner and office holder in the twentieth defendant."

HIS HONOUR:  What's a Wild Country campaigner?

MR WALTERS:  Wild Country as I understand it is a commercial organisation run by the Wilderness Society and a campaign organisation as well.  So we're mentioned there because someone has said to be an office holder, but it seems to be completely irrelevant to have us mentioned at that point.  There's nothing in fact against us.

HIS HONOUR:  In Paragraph 166?

MR WALTERS:  Not that we see, and it appears to be - if there is it's embarrassing, and if there isn't it's scandalous, because here we are being dragged in without any basis.  Can I next take Your Honour to p.157 of the pleading, and we see here a formula that's in fact repeated a number of times in the statement of claim.

HIS HONOUR:  Sorry, what page are we going to?

MR WALTERS:  Page 157, and it's necessary to read the material fact alleged at the start of Paragraph 236 which is at the bottom of 156.  Each of the Acts set out in the 


Hampshire Action which were done by the person or persons alleged as agents for the Wilderness Society, there might be a typographical error, let's assume that the - - -

HIS HONOUR:  Surplus (indistinct) is the which - - -

MR WALTERS:  Yes but we understand what that is meant to mean I think and then the particulars, paragraph A, "The 1st to 5th, 7th to 11th, 14th to 16th, 18th to 20th defendants, there we are", and then a number of other people.  The representatives of the groups identified in paragraph 10Q and the other per attached is referred on paragraph 202 of the statement of claim, did the acts alleged as agents for the Wilderness Society", so we immediately want to know what acts we are alleged to have done and we go back right through the whole of the Hampshire Action and we didn't do anything.  Here we are in the particulars apparently alleged to have done the acts alleged, in other words the acts specified in the Hampshire Action, none of those acts name us as having done anything.



That formula is repeated in a number of places through the statement of claim Your Honour, and if one goes to p.213 which is paragraph 308 of the statement of claim and we're at that point dealing with the Triabunna 2004 Action.

HIS HONOUR:  Sorry, 114 - - -

MR WALTERS:  Sorry Your Honour, 213 is the page, 308 is the paragraph and this is Triabunna 2004.

HIS HONOUR:  This is the same allegation?

MR WALTERS:  Yes Your Honour and it's just exactly the same but for the Triabunna 2004 Action and again no act is alleged in the Triabunna 2004 Act against Doctors for Native Forests so again, the same formula in paragraph A and that is embarrassing and scandalous we say.  Your Honour I don't need to take Your Honour to it but the same thing is at paragraph 375 at p.204 at 44 of the statement of claim.  We're left with references to our client dotted through this statement of claim but wondering what are we supposed to make of these references, what did we do?  We can say what we did because we've read the nearly 600 pages of the two pleadings now and what it boils down to in terms of material, allegations of fact against our client are these.  



We maintained a web site, it is said, that's alleged, the two statement which the 19th defendant is alleged to have made in paragraphs 384 and 385 are attributed to us.  It's said that the 19th defendant was our agent so that's a material allegation of fact which we understand.  It's also said, and I took Your Honour to this yesterday, that certain unnamed representatives of our client occasionally, is the term used, attended some meetings.  That's the sum total that is exhaustively the material facts alleged to have been done by our client.



There are, and again we've done a computer search, there's 47 references to the Tasmanian Criminal Code in this pleading, there are allegations of criminality throughout it and it's said in some way we're part of it.  Your Honour I made reference to this briefly yesterday but I want to develop it a little but further today.  There was reference at the directions hearing on 8 April.  Mr Irving said this, "There will be a need for interrogatories" and after the inspection of documents which is slated here to occur on 26 August, we would anticipate that interrogatories will be extensive in the 


matter Your Honour, and that's a transcript p.6 and I've taken Your Honour, I've referred Your Honour also to our search finding 117, 118 and in fact more than that, references to further particulars being provided after discovery and interrogatories.  Now there are - - -

HIS HONOUR:  You say 106 references.

MR WALTERS:  There's 117 references to interrogatories, there's 118 reference to discovery and they substantially overlap and I think there's a further 11 references to subpoenas which are additional.  Your Honour always with the qualification that these searches may not be perfect but that's the best we could do in the time available.

HIS HONOUR:  Yes, the problem about coercive discovery will be one of privilege in any event if there's issues of breach of the Tasmanian Criminal Code.

MR WALTERS:  Yes Your Honour but quite apart from that we say that, and we're going to take Your Honour to some authority in relation to this, it is just not good enough to plead a case with extraordinary breadth and then say well we will now have a look, we will run a royal commission by way of interrogatories and see what we can make out of all this and because we've drawn it widely we might get something that falls within it.  Now that's by a Long principle, not permitted and the case that I want to take Your Honour to and I have a copy for Your Honour, it's not in the folder, and my learned friends is a decision of the Full Federal Court.



In the Federal Court it's WA Pines v. Bannerman which is reported in 1980, Volume 30 of the Australian Law Reports at p.559.  In the Federal Court, discovery and interrogatories are discretionary, they're not as a right.

HIS HONOUR:  Well they're in effect a discretionary in this list anyway, as a matter of case management.

MR WALTERS:  Yes, and this was a challenged to a notice under the Trade Practices Act, a similar sort of notice.

HIS HONOUR:  It was a 155 wasn't it?

MR WALTERS:  155 and the ADJR application pleaded that the decision maker didn't have the necessary belief and then sought discovery and both the pleading and the discovery issues were before the Full Court.  I wonder if I can take Your Honour to Justice Brennan who was at that stage on the Federal Court at p.567 and in a passage that has been quoted in a number of cases, it commences at Line 27.  "Although the power to acquire discover be acknowledged ... (reads) ... documents in the hope of making a case".

HIS HONOUR:  Well this proposition though is, this argument is a bit premature isn't it.

MR WALTERS:  It's leading to this Your Honour, it is so important that the statement of claim in a case like this actually make its allegations clearly, not be a machine gun, scatter gun approach in the broad, and that's really the point I'm taking Your Honour to with respect to that.  

HIS HONOUR:  Yes.

MR WALTERS:  I was also going to read to Your Honour had I been the opportunity, from the decision of Justice Lockhard, the bottom of p.574, top of p.575 it's a similar effect.

HIS HONOUR:  Yes.

MR WALTERS:  If Your Honour sees - - -

HIS HONOUR:  I see the point, this case is in effect the reasons for requiring the pleadings to be specific.

MR WALTERS:  Yes Your Honour.

HIS HONOUR:  Or this illustrates the principle.

MR WALTERS:  Yes.

HIS HONOUR:  Where was Justice Lockhard - - -

MR WALTERS:  At the bottom of p.574 and then the top of 575 His Honour refers to Hennessy v. Wright and the decision of Lord Esher the Master of the Rolls in that case.  In that decision the interrogatories are set out and it was a defamation and it was all about the newspaper sources and what information they had and who did they get it from and what other information they might have had at some other time.  We do have a copy of that if Your Honour would be interested to have that.

HIS HONOUR:  Yes I see your point.

MR WALTERS:  I don't need to read it to Your Honour but just for completeness here's a copy.

HIS HONOUR:  Thank you.

MR WALTERS:  Now while we're on that issue Your Honour, can I say this, that the fact that particulars might be at some future stage provided ought not be seen as a potential cure for this statement of claim.  In fact we have the actual experience in our case of sending a request for particulars, there were just 23 requests, they were straightforward requests, it was eight pages long.  None of the matters that we made enquiries about could be assisted by any search on the Internet, they were all matters within the knowledge of the plaintiff.



They were things like the particulars of the alleged quantum of $150,000 for damages in the Burnie Woodchip Pile, we asked for that, as just a bare figure that's given, it's a actual figure.  We asked well how is that 


made up - - -

HIS HONOUR:  Is it asserted that these are quantifiable losses or are they - - -

MR WALTERS:  We're in this position Your Honour.

HIS HONOUR:  I'm just looking at 304.

MR WALTERS:  Can I take Your Honour to the way the damage is pleaded in respect to the Burnie Woodchip Pile action, we're concerned directly.  It's in fact pleaded twice in two different ways but not said to be in the alternative.  So - - -
HIS HONOUR:  Page?

MR WALTERS:  Page 253, and at Paragraph 383 it said, "By reason of the matters alleged in Paragraphs 377 to 382", and that's the statements that were made allegedly by Dr Nicholson on the twentieth defendant's behalf.

HIS HONOUR:  These are the statements - - - 
MR WALTERS:  That Mr Burnside took Your Honour to yesterday.

HIS HONOUR:  Yes.

MR WALTERS:  About the wood chip pile.  The first plaintiff has been injured in its credit and reputation and has suffered damage.  Particulars, damage to credit and reputation, $150,000.  Now, responsible counsel have put a figure on it.  It's included in the statement of claim and we ask, "Well, how is that made up"?  We're told it's sufficiently particularised.  



Now, that's just not good enough.  When you plead a specific figure you're required to say how it's made up or calculated.  What are we to make of that.  We've got counsel pleading a figure.  Is there a special damage that we will need to take into account in our defence of the case?  Should we take into account any offer of compromise?  Where does it come from?  How is it made up?  Litigation of this kind where there's a figure like that put does require that we know how that's made up or calculated.  We're just not told when we ask.



But then, Your Honour, still in the Burnie Wood Chip Pile action 384 is the allegation of conspiracy, and it appears that all that is said to have been done in furtherance of the conspiracy, so far as we apprehend the statement of claim, is the substantive allegations of the two statements by Dr Nicholson.  And at Paragraph 385 that's clear because in furtherance and pursuance of the conspiracy the eighteenth, nineteenth and twentieth defendants did the following acts.  Namely and in one and two subjoined to 385 we have the same two statements relied on.



So if the earlier cause of action is a defamation this is a conspiracy to do the - defamation which resulted in defamation, and then 386 makes clear that each of the acts in 384 and 385 would only furtherance of the conspiracy, that seems to repeat it, and then it's said that they're done pursuant to correspondence.

HIS HONOUR:  This is a different conspiracy?  No, it's the same one.  That's all right, yes.  It's 384, yes.

MR WALTERS:  Then at 386B, again, not alternative though done pursuant to a common purpose and design, and the purposes are set out.  It's said to be particulars, Your Honour, but this is utterly circular and it's mere generalisation, and they're not true particulars under there because it's just repeated general allegations.  But leave that to one side and follow through the point about damage.  In 387 acting in concert again, and then 388.



Each of the acts alleged in Paragraphs 384 and 385 were wrongful and unlawful.  Defamation and conspiracy is referred to, and 389 is the second allegation of damage.  "As a consequence of the matters alleged in Paragraphs 384 and 385, done in furtherance of pursuance of the conspiracy in culmination, alleged in Paragraph 384, the first plaintiff was injured in its trade and business and suffered loss and damage".  Particulars, "Particulars of the loss and damage, including the cost of professional consultants fees for testing of the chip pile will be provided prior to trial".  



One would have thought since it appears that the same facts are relied on as we read the statement of claim, that the damage would be the same.  One can understand that sometimes there are alternative causes of action.  It might be a tort.  It might breach of contract, for example, but you've suffered loss.  It's usually the same loss if it's the same facts.

HIS HONOUR:  Except that 383 seems to limit itself to damage to credit and reputation, 389 talks about - - - 
MR WALTERS:  Injured in its trade and business.

HIS HONOUR:  But in any event as a corporation that's the only damages it can get in defamation anyway.

MR WALTERS:  There can't be any the - - - 
HIS HONOUR:  No hurt to its feelings.

MR WALTERS:  No.  So it's very limited what it can get at best, and while we're at this point, Your Honour, we asked for the documents.  Professional consultants fees for testing of the wood chip pile, and we've also asked for particulars of what the consultants did and what they said.  We've not been provided with any of that.  We've been told that that's sufficiently particularised and further particulars will be provided prior to trial.



If they got consultants into test this wood chip pile they might have said a number of different things.  They might have said, "It's clear that this wood chip pile has been turned over and there's no problem".  They might have said, "Yes, it's been sitting there but there's no bacteria or any other problem".  Or they might have said, "Prudence would require you to do the following things to ameliorate what this is".  Now, if it's something like the third it may well be that there isn't a basis for this cause of action at all.  We don't know.

HIS HONOUR:  But that's a factual matter.  That's got to - - - 

MR WALTERS:  It's a factual matter within their knowledge.  They're pleading it as damage.  They're referring to it and we're in the position where we're advising our clients, in a complex matter, and we're not given this material.

HIS HONOUR:  That's a complaint but it's not a complaint that goes to the issue we're dealing with today.

MR WALTERS:  It does, in our respectful submission, in this way and we'll take Your Honour to the authorities.  At some point, Your Honour, if we're successful in our application that the statement of claim should be struck out in part or otherwise, there is a question of what flows from that.  Is it leave to plead at large or can Your Honour put some constraints on that?  And we'll take Your Honour to that point, but really we're saying we're confronted with a lot of words in this, but when it comes 


to the material facts that are said to found the allegation of damage, where are they?



Your Honour, I want to say a little bit about the tort of interference with trade and commerce by unlawful means, and in essence assuming without conceding that this tort is recognised under Australian law.  Whatever else is in the tort it is a tort concerned with contracts.  On one view it extends to interference with the performance of contracts, and it can extend to breach of the contracts and there's the issue of knowledge of the contracts and what you need to know and so on about the contract.  



In respect of the Burnie Wood Chip Pile action, that cause of action is called in aid but no contract at all is alleged to exist, to have been interfered with, to have been known about, to have been breached.

HIS HONOUR:  Where's the allegation of that tort in relation to the Burnie Wood Chips?

MR WALTERS:  In 389.  The plaintiff was injured in its trade and business.

HIS HONOUR:  Yes.

MR WALTERS:  That's what we understand.  That appears to be calling in aid that tort.

HIS HONOUR:  Yes.
MR WALTERS:  Then can we say more generally Your Honour, in a number of the actions contracts are identified and knowledge of the contracts is pleaded by certain people.  In only one of the actions is a breach of the contract alleged and that's the Banksia Awards Action where it's said that the Banksia Awards Agreed was breached in as a result of conduct, the others are all interference with performance of contracts as we understand the way it's put but in this one it just isn't a contract at all.



Whatever else be the elements of the Tort and as we say assuming without conceding that it exists, it is only concerned with contracts Your Honour.  

HIS HONOUR:  Do they have to be contracts though which, are identified.  If I do something to your shop - if I do something unlawful which interferes with your trade, I don't have to know about specific contracts that you've entered in to do it?

MR WALTERS:  No, knowledge of specific contracts is one thing, but take for example this, persuading someone not to enter in to a contract at all, not to establish the contractual relations.  As far as I'm aware there's no case which extends it that far.  There has to be a subsisting contract and the contractual relations have to be interfered with.  Whether by way of breach or just making performance more difficult.

HIS HONOUR:  But if your in business I suppose it wouldn't be - it's not too difficult to impute knowledge of the fact that you're engaging in contractual relations with people is it?

MR WALTERS:  Engaging in contracts generally is one thing - for example some of the cases refer to contracts of employment = you know someone's working - the Ansett Pilot's case Your Honour would refer you which is something different - you know that someone's working for a wage, you know that there's some kind of contract, it's just - you can't be heard to say - - -

HIS HONOUR:  That you didn't know there was a contract.

MR WALTERS:  But where you're persuading someone not to enter into a contract and you don't know that there is a subsisting contract on the cases, that seems to be a point of distinction that that's not Tortious and in 
the - - -

HIS HONOUR:  You say that in the Burnie Wood Chips case there should have been a pleading of what trade and business was damaged, was injured.

MR WALTERS:  Yes and indeed I can take Your Honour to this if need be - in each of the other actions where that Tort is alleged they plead the contract.

HIS HONOUR:  Yes there are contract's pleaded quite extensively in some - - -

MR WALTERS:  Extensively, and they plead knowledge of the contract and where it's interference they plead interference with the performance of the contract or in the case of the Banksia Awards breach.  We apprehend that they appreciate how they see the elements of this Tort but that's just not there in the Wood Chip Pile action.  They use that same language, "Interference with trade and business" and then go to the particular contract and then they go to the knowledge of the contract, then go to the interference with performance of that contract and perhaps a quick example would be paragraph 44 of the statement of claim which is at p.29.  



This is to say that they've already pleaded the contracts at this point of the statement of claim, they plead that there's wrongful and malicious interference with trade and business by unlawful means, the intention of causing injury in 44.  If I take Your Honour over the page to p.30 at paragraph 45, "On various days those people well knew the first plaintiff contracted" and then at paragraph 46 and they interfered with the performance and Your Honour will see at the end of the third line, the start of the fourth line of the contracts identified.



Then follows after that, 47 the conspiracy allegation relying on essentially the same allegation.   That pattern is repeated through the actions not without exception because the Banksia Action I think is a little bit different and the Japanese Customer's Action is a little bit different, because in both of those, they don't identify contracts and they - in both the Banksia Action and the Japanese Customer's Action the plaintiffs allege - they talk about their manner of doing business rather than contracts.  In the Banksia Action there's a reference to loan facilities but there's no actual specifics in any of that provided.



Your Honour I think it's already been said but I've taken Your Honour to the fact that there is both conspiracy in the Burnie Wood Chip Pile Action and what appears to be a substantive Tort defamation.  In our submission that's a bad pleading, you can't have both and the fact - I think I was saying at one point, that I was taking Your Honour to the various difficulties in obtaining particulars and the fact that we haven't got any in response to our request - that is significant because in a case like this which should have been particularised properly in the first place failure to provide particulars suggests that there is some difficulty doing it.  It enables a conclusion to be drawn that it's not a case where specific allegations can in fact be framed or supported and that may or may not be right but the inference is open and we're entitled to ask 


Your Honour to draw that inference, having regard to the failure to provide particulars when we are talking about a pleading summons.



I want to say something about the overt acts Your Honour.  I've identified to Your Honour what the specific acts - - -

HIS HONOUR:  Just before you go, what's the authority for the proposition that you can't sue for a conspiracy and a substantive Tort?

MR WALTERS:  There's a number of authorities in relation to that and one that I'm aware of is Dresna Pty Ltd v. Misu Nominees Pty ltd - - -

HIS HONOUR:  Is that in the - - -

MR WALTERS:  No it's not but I can provide Your Honour with a copy of it.

HIS HONOUR:  What was the name of it?

MR WALTERS:  Dresna Pty Ltd v. Misu Nominees Pty Ltd.  It's reported - - -

HIS HONOUR:  M-i?

MR WALTERS:  S-u.

HIS HONOUR:  Yes.

MR WALTERS:  The primary decision is the decision of Justice Weinberg and that's reported at 2003 FCA 1537, that's a decision dated 19 December 2003.



That case went to the Full Court and the Full Court did not agree with His Honour on some matters, it was a strike out application, in particular saying that some aspects of the relevant unlawfulness of the conspiracy could be pleaded as relevantly unlawful.  But on the point that you can't have both a substantive action and conspiracy there was no disagreement between what His Honour said and the Full Court.

HIS HONOUR:  What's the Full Court reference?

MR WALTERS:  I can - - -

HIS HONOUR:  It's all right, I will find it.

MR WALTERS:  I can give Your Honour that, I think it's 2004 and I've read and we can get that for Your Honour.  There are other cases on it and I could perhaps provide Your Honour with other examples.  But it stands to reason there's a forensic advantage in pleading conspiracy and if what you're really pleading is the substantive point, you shouldn't have it both ways.  Just dealing with - - -

HIS HONOUR:  Certainly that's the rule inc rime but I wasn't aware of it in tort, but anyway yes.

MR WALTERS:  Just in relation to the overt acts, it is of course permissible to prove a conspiracy by way of inference from overt acts, that's trite law.  In this case we say two things, we say that the overt acts could not lead to the inference of conspiracy as pleaded, and I've identified for Your Honour what the overt acts are said to be.  But secondly Your Honour, we - - -

HIS HONOUR:  You mean in your case it's the publication by Doctor 19 - - -

MR WALTERS:  Yes.

HIS HONOUR:  Of two statements and the attendance at some meetings by somebody associated with your organisation.

MR WALTERS:  Occasionally yes and it is also said that we maintained a website.  So that's there, we say that couldn't get them to a conspiracy, but then as if to bolster that inadequate basis, they haven't resiled from the allegation of discussions.  Say there were discussions between certain people and so on, well what were they, who was present, when were they, where were they, who said what, in particular what did we say.  It can't be the meetings in 99C and 99D because they take place at a time after the publication by Dr Nicholson, they're in 2003 I think, and the publication is in early 2002.



So our point in relation to this is the overt acts are a bad basis for the allegation of conspiracy, and the actual allegations of conversations are a bad basis for the allegation of conspiracy.  Two bad bases don't make a good basis, they're both inadequate and they don't bolster each other at all.  If you retain the allegation of discussions and so on in the statement of claim as they have, you're required to particularise them in the normal way, especially with an allegation of conspiracy.



This is an allegation of conspiracy by unlawful means which is said to be malicious in which there are numerous allegations of crimes, we're entitled to have that pleaded with absolute specificity.

HIS HONOUR:  Is there any convenient authority that you're aware of which in terms extends the requirement for pleading specifically and precisely, allegations of malfeasance other than fraud.

MR WALTERS:  Yes Your Honour, in the decision of Justice Healey of the Federal Court delivered on 21 March this year in Australian Wool Innovation v. Newkirk, 2005 F.C.A. 290, and I think it is No. 3 in the index of authorities with which Your Honour was provided.  
His Honour said at Paragraph 59, "Like fraud, conspiracy is not an allegation that should lightly be made", and His Honour refers to Hughes v. Western Australian Cricket Association, a decision of Justice Toohey in the Federal Court where His Honour was then sitting.  And His Honour goes through the type of conspiracy that's pleaded and identifies deficiencies in that particular statement of claim which he in fact strikes out.



Now Your Honour in our submission the new statement of claim should not be permitted to go forward for the reasons that we've advanced.  We say that the paragraphs of the old statement of claim for which we have sought to have strike out, should be struck out and the question is if we're accepted in those submissions what follows from that.  I've identified to Your Honour the very narrow conduct that is in fact alleged against our client in the context of this substantial pleading and I've identified the difficulty we've had in obtaining particulars and obtaining documents expressly referred to as we say in the pleading.



Can I hand up to Your Honour the decision of Justice Lockhard in the Trade Practices Commission v. Australian Iron and Steel Pty Ltd which is I don't think in Your Honour's folder of authorities.

HIS HONOUR:  It's not did you say?

MR WALTERS:  No I don't think it is and it's 1990, Volume 22 of the Federal Court Reports at p.305.  It's necessary for me to take Your Honour to the history of that case which is conveniently set out at p.308 and about the middle of the page His Honour says, "The Commission", that's to say the Trade Practices Commission, "filed a statement of claim on 28 September 1989 and an amended statement of claim on 3 November 1989 to which I shall refer as the first amended statement of claim.  On 7 November 1989 the 


Commission filed an amended application", and that's of course in the Federal Court distinct from the statement of claim, "At the commencement of the hearing of the motions by the respondents, the Commission sought leave to file a second amended statement of claim and later during the hearing to add to that document certain additional material set forth in a document headed 'Addenda to proposed third amended statement of claim'".  



So that's the history with which His Honour was dealing and if I could then take you, it's not necessary to take Your Honour to the various provisions of the trade practices law that His Honour deals with, but if one goes to p.323 at Line 3 on the page where His Honour deals with the proposed statement of claim generally.  His Honour says, "In view of my earlier findings, much of the first amended statement of claim ... (reads) ... the whole pleading must be struck out".  His Honour then refers to Coe v. Commonwealth.

I pause to say Your Honour, in our submission we would echo those criticisms of this statement of claim.  His Honour goes on, "The Commission ought to have an opportunity ... (reads) ... the Court of Appeal in England in Saloman v. Secretary of State for India", two which His Honour gives the reference, "though it does not impose as high a threshold ... (reads) ... to properly formulate its case".  These are matters of degree, Your Honour, and a matter of discretion, but we say that in this case we have two large statements of claim, against us very little in terms of material conduct alleged.  


We have a failure to provide simple particulars when sought, a failure to provide documents when sought, and we have the overarching allegation at 526, the campaign against Gunns and so on, which in our submission should not be permitted to be repleaded.  It's been tried twice and it just got worse, and there doesn't appear to be any basis for it at all other than an attempt to stitch all these actions together in one.

HIS HONOUR:  Justice Lockhard's course of requiring amendments to be verified by affidavit was sort of Justice Ryan in Elliott v. Director of Public Prosections & Ors.

MR WILSON:  Yes.

HIS HONOUR:  He refused that application in that case.

MR WILSON:  He did.

HIS HONOUR:  Do you know of any other case where it's been - where that sort of relief has been granted?

MR WILSON:  I haven't done a search, but I'm happy to see what I can - - -

HIS HONOUR:  I know that at the time I had some material interest in that case.

MR WILSON:  Yes, so did I.

HIS HONOUR:  There was I think Mrs Crennon who answered the arguments.

MR WILSON:  It was, yes.

HIS HONOUR:  Sought to have Justice Ryan follow - it was probably this decision of Justice Lockhard's.  I'm not aware of any other case that - - -

MR WILSON:  We got this citation from the Butterworth's service, but we'll have a look at what else there is.

HIS HONOUR:  There's nothing in - His Honour in this case has simply used a general power to impose terms upon amendments and done that with imagination.

MR WILSON:  We're only at the second stage, we've had two statements of claim.  They're very big statements of claim, and they do cast a burden.  It's a question of what point one does this.  There comes a point when further amendment's not allowed at all because it's an abuse.  We don't submit we're at that point.

HIS HONOUR:  We got to 23 statements of claim I think, in one of the tobacco cases.

MR WILSON:  So we don't say that.  We do say, though, that the campaign against Gunns doesn't appear to have any legs as it stands, and leave to replead doesn't appear to us to be appropriate.  We also say that a third statement of claim shouldn't come forward until from our point of view the plaintiffs at least disclose the reports and advice that they plead in their statement of claim but won't give us.  We should at least have that.  Particulars becomes a little more complex to seek out, since the particulars before we got the last statement of claim.  Those are our submissions, if Your Honour pleases.

HIS HONOUR:  Yes, thank you Mr Walters.  Mr Estcourt.  Now you're - - -

MR ESTCOURT:  For the tenth and eleventh defendants, 


Your Honour, with my learned friend Mr Maher.  That's Senator Robert Browne and Mrs Margaret Puck who as Your Honour probably knows is the leader of the Tasmanian Greens.  Your Honour, it's very demoralising to sit by for over a day and mentally tick off what you regard as your good points while counsel who go before you expose them to the bench, but rather than be churlish about it we would like to thank all those who have gone before us and to adopt their submissions, Your Honour.

HIS HONOUR:  Yes.

MR ESTCOURT:  Your Honour asked of my learned friend Mr Walters case which deal with the conspiracy, alleged conspiracy to commit a tort merging in the tort, and I think he gave you the reference to Dresna Pty Ltd v. Misu Nominees Pty Ltd, and there is another decision of Mr Justice Weinberg's in McKellar v. Container Terminal Management which is canvassed in my learned friend Mr Burnside's outline.  It's at 1999 165 ALR 409, and the particular passage is at p.445.  


That case, Your Honour, actually cites a decision of the Western Australian full court in Gallon v. Mineral Underwriters, again to which you were referred yesterday I believe.  Although in that case former Chief Justice (indistinct) said he knew of no authority which directly supported his opinion that the conspiracy in fact merged in the tort, there was cited in argument before him in a decision of Lord Denning's in Ward v. Lewis.  Ward v. Lewis is reported in 1955 1 WLR 9, and is also authority for that proposition that the conspiracy in fact merges in the tort.

HIS HONOUR:  Thank you for that.

MR ESTCOURT:  Your Honour, to turn to our own outline or at least to speak to it, we say that the real vice in this case is that the statement of claim does not plead out the case against each of the defendants separately, and that until you impose that sort of discipline on the document what you end up with is what we have here.  That is, tortuous interdependence of hundreds of disparate paragraphs.  Once you need to go to hundreds of disparate paragraphs to find the case against your client, you inevitably become lost.  


We also say Your Honour that it's a sad reflection on the document that five or six experienced counsel can stand before a judge well versed in civil pleading and make reasoned complaint for a day and a half.  Your Honour, in our outline we point out that we have in fact delivered a defence.  We are one of four defendants who have, it's the tenth and the eleventh and the twelfth defendants and my learned friend Mr Burnside's client the nineteenth defendant.  We did that before the case was entered in the major torts list and before Your Honour made the observations you did about the necessity to deliver our defences.  


But in that defence we pleaded in substance to the statement of claim, we didn't merely take or make a protest.  We pleaded in substance to the statement of claim.  There's Wheeler's pleading our embarrassment, and we pleaded our embarrassment to 503 out of 529 paragraphs in the statement of claim.  I could do what my learned friend Mr Burnside did and take Your Honour through the thread that one must follow to find out what it is that's alleged against our client, but rather than do that what we've done is prepared a key to the allegations.  My learned friend Mr Maher will hand that up to Your Honour shortly.  If Your Honour wishes to follow the thread, then it will enable you to do so.

HIS HONOUR:  What's the essential claim against your client, did she feature as prominently in the - - -

MR ESTCOURT:  Against both Senator Browne and Mrs Puck, 


Your Honour, it's alleged that we planned, organised and coordinated these very general allegations.  That we participated in meetings, that we entered into 


discussions, that we occasionally attended meetings.  If you want the direct allegations, Your Honour, you've got to go to look for them.  When you find them there are not many of them.  


They are I think that we, the nineteenth and the twentieth defendants, held two meetings at which we encouraged protestors to protest in the Lucaston action; that Senator Browne made a speech in Sydney at which he encouraged protestors to go down and protest in the Styx forest; that Senator Browne wrote a letter to a Japanese customer; that Senator Browne made public statements applauding protestors' activities; that Senator Browne and Mrs Puck sent material, to quote the word used, to the Banksia Foundation.  As I say, Your Honour, they're in the key.  Most of them are extremely general and vague assertions, but there are some direct allegations to use that phrase, along the lines that I just outlined.

HIS HONOUR:  Yes.

MR ESTCOURT:  So as I say, if Your Honour wishes to follow the thread that key should enable you to do so.  Your Honour the essential similarity well perhaps the essential difference first between our clients and that of the 19th and 20th defendant, Mr Burnside and Mr Walter's clients is that there are a few more direct allegations against us along the lines that I've just outlined in respect of the 19th defendant for example, there are only the direct allegations of the two public statements.  


There are more allegations against us but the essential similarity to Mr Burnside and Mr Walters' position is that we are embarrassed by the vague, ambiguous, and I use those two words advisedly wishing to make a distinction between allegations which are vague and those which are ambiguous because they are both found in full measure in this document.   They're also repetitious, they are circular, they are internally interdependent, that embarrasses us in general but in particular we're also embarrassed by the mystery of this curious pleading that has now sprung up in the amended paragraph 527, that's the pleading that's sprung up to take the place of the allegedly abandoned over arching conspiracy, but like those who've gone before us, we say if it's not a conspiracy, it looks awfully like one although badly and inadequately pleaded.



Your Honour I don't wish to say a lot more but 
Mr Maher with Your Honour's leave will take you to just one paragraph in the statement of claim which exemplifies our embarrassment - it's a labyrinthine paragraph 515A of the statement of claim and it's instructive with respect Your Honour because it just typifies the problems we face in identifying what it is that is truly alleged against us.

HIS HONOUR:  Yes.

MR ESTCOURT:  In the final analysis Your Honour we say with great respect to the very difficult task that our learned friends Mr Howes and Mr Irving had in creating the statement of claim that it can't be patched up, it's beyond repair.  We say that it should be struck out and it should be started afresh.  In fact Your Honour we go so far as to say as we said in paragraph 1 of our outline, that we should have judgment that this gargantuan action started against 20 defendants should be stopped now and only started again if fresh proceedings are instituted in some way outlining in proper form an intelligible claim against the defendant so Your Honour having said that I would ask Mr Maher just to address Your Honour briefly about paragraph 515R.

HIS HONOUR:  Thank you Mr Estcourt.  Mr Maher?

MR MAHER:  If Your Honour pleases, there are just two things I wish to direct Your Honour's attention to as my learned leader has foreshadowed, in each case I'm going to hand up to you a document.  The first one which will not take me long to deal with and I've got copies here for colleagues in court is the document that my learned leader has referred to as the key.   That's the document that's two and a half pages long.  


I really only have to say two things about that Your Honour, the first is that it represents our attempt having got the proposed amended statement of claim on Friday to extract from it as far as we can, in the time that's been available, the direct allegations that are made against - they're nearly all made against both Senator Browne and Ms Puck.  Some of them are made only against Senator Browne and although the key so called doesn't distinguish, it's not necessary to present in my submission to do anything more than to say that what I've indicated and secondly it doesn't therefore pretend to be an exhaustive list.  


I think in the time available - I sound as though I'm making excuses, that at least the categories of conduct if I can call it that, alleged against both of them or one or other of them I haven't identified and in some cases it's variations on the same language.  For example as my learned leader and others I think have already alluded to, there are references to participating in meetings.  In some cases where said to have been regular attendees, in others, occasional.  Some of the allegations are that we participated, others that we held meetings and so on so although it doesn't pretend to be exhaustive, in my respectful submission, clearly covers the field substantively of the categories of conduct.



The only other thing I want to say about that following what Mr Estcourt has already alluded to is that it's our submission that when one goes to each and every one of these, one ends up at the end of looking at the allegations and then endeavouring to understand with precision what it is that's been put, it's a search in vain, one doesn't in any sense, ever get to the point where, in the words of Mr Walters and others who've preceded us, you find out what it is with precision is being alleged against you by way of material facts.   that's all I want to say about that Your Honour.



The second thing is to deal with the table relating to paragraph 515A.  This is a new allegation against both the 10th and 11th defendants and Your Honour I've given it the heading, "Proposed allegations" against those two defendants but it would be more accurate, having looked at it against his morning, if it were described as particulars of proposed allegations or the elements of them and I'll ask Your Honour to go to 515A.  I'm not going to go through every element of this schematic presentation but I hope that in the elements that I've drawn attention it will become plain why it is that we submit that it's one illustration at least that supports what my learned leader has said that goes to make out the case that proposed pleading is just incurable.



If one goes to paragraph 515A which is on p.343 one gets an allegation that certain conduct occurred in 2003 by the defendants referred to in paragraphs 499.

HIS HONOUR:  Where were they?

MR MAHER:  That's on p.330.  They are the Wilderness Society, half way down 330.

HIS HONOUR:  Yes.

MR MAHER:  The Wilderness Society the first and the fifth and the seventh to the 11th and the 17th so the seventh to 11th includes Senator Browne and Ms Putt so the allegations in 515A or the allegation, allegations it is, plural, are made explicitly against our two clients and when one looks at what it is that is alleged one gets what on the face of it is quite a range of conduct.  They were involved in a series of meetings and as it emerges these meetings are not identified, in which they - - -

HIS HONOUR:  Does the word, "Involved", mean attended a series of meetings or is it - is that involved in.  Involved in a meeting I suppose, if I - - -

MR MAHER:  Well you might be involved if you had some proof in calling it without attending it.

HIS HONOUR:  Without attending it, yes.

MR MAHER:  But that doesn't emerge, so it's vague and ambiguous on its face unless it were to be cured by particulars and it's said that the involvement was that they planned the Banksia Action and this I should say all relates to the Banksia Action, it's in that part of the claim that deals with the Banksia Action as a constituent part of the so called corporate vilification - so it's said that they were involved in meetings in which they planned, 


organised and coordinated the Banksia Action and goes on, they encouraged others to be involved in it so one gets more involvement and they're encouraging people to be involved by in my respectful submission it simply doesn't emerge anywhere what that is and the purpose of the table is to demonstrate that, in my respectful submission unequivocally and then finally that they provided training and other support to them and again the same criticism is advanced.



It's then necessary to ask Your Honour to look at the table in which when one looks at 515A you get the heading, "Particulars", but there is nothing in the way of a substantive particular provider that requires you then to go to - depending on how you count the reference to the earlier paragraphs, a minimum I think of 13 and a maximum of 18.



And the easiest part of that to understand is the reference to Paragraph 99(s), and Your Honour can disregard that because there is no Paragraph 99(s) in the pleading.

HIS HONOUR:  Where's 99(s)?  That's in the particulars, yes.

MR MAHER:  It's referred to right at the foot of p.243.  Well, none of us have, on the face of it, to concern ourselves with that Your Honour because it's simply not there.  Then if I can say this Your Honour, if you then look at the paragraphs as I've set out across the top of their numbers, the ones in which there is explicit mention made of either or both of our clients are the following ones, 10(h), 99(c) but by way of Paragraph 47.  So the 
forth - - - 
HIS HONOUR:  Sorry, I'm not with you.

MR MAHER:  I'm sorry, Your Honour.

HIS HONOUR:  You're looking at the particulars.  You've got 10(h).  You're table then says that that leads you to 10(g) does it?

MR MAHER:  It does, yes, and in turn 10(g) is - in fact, the whole of the case because it refers to the logging operations campaigns and the corporate vilification campaigns.  So at the point alone in respect of what's supposed to be a particular of the Banks action, the reader - - - 

HIS HONOUR:  What page is 10(g) on?

MR MAHER:  10(g) is on p.8, the top half of p.8.

HIS HONOUR:  Thank you.

MR MAHER:  You see we're explicitly mentioned, both the tenth and the eleventh, involvement, encouragement, and then there are the four - this the whole of the action.

HIS HONOUR:  This is Lucaston, Hampshire, Triabunna and the Styx.

MR MAHER:  So that's all of them.

HIS HONOUR:  Wood chips, the Burnie Wood Chips, the Banksia Awards, Japanese Customers and the Banks.

MR MAHER:  So that's Paragraph 10(h).  Now, that's advanced, as it were, a clue to how it is said that we did the things that are alleged against us in Paragraph 515(a)  That is our involvement in meetings at which we planned, organised and coordinated the Banks action and encouraged others to be involved in it.  Provided training and other support to them.



On its face, Your Honour, we would submit that that is embarrassing.  It's all of the things that - all of the three terms that Rule 23 infers to, including vexatious, because if one just confines oneself to the reliance on Paragraph 10(h) at that very point, without going further into the supposed particulars, you're then confronted with the entire statement of claim or the proposed replacement version by definition.



So if one passes then to the next two, 99(a) and 99(b), we're not explicate mentioned in either of those two if you go back to the table.

HIS HONOUR:  What are they?

MR MAHER:  These are allegations about the Wilderness Society in the context of the Lucaston action.

HIS HONOUR:  I see.

MR MAHER:  So, Your Honour, I'll pass over those other than to say, or to submit, that with further time to reflect on the face of the pleading I think, I suspect, Your Honour, there is an argument that somehow the new 526 and 527 bear on these two paragraphs, but perhaps no more than a speculation.  I'm not relying on it at this stage.  If one then goes to 99C as the next paragraph, it refers to - p.61, 99(c).

HIS HONOUR:  It's (e) and (d).

MR MAHER:  This is inelegant and difficult to follow because it uses two lots of lower case alpha.  If you look at 99(c) on the foot of p.61 you get Paragraphs (a) to (e) and then the particulars are (a) to (e).

HIS HONOUR:  I see.

MR MAHER:  It seems that - well, I'm not quite sure how 
that's - - - 

HIS HONOUR:  It's (e)(d) is it, that's referred to?  When should the, "And" be removed, 99(c)(e)(d), or is it 99C E and (d) meaning the (d) at the bottom of p.61?  You can't tell.

MR MAHER:  Your Honour, forgive me.  I have to say I just don't know and I don't think anybody can be clear about it.

HIS HONOUR:  Where do you get to if you - - - 

MR MAHER:  If you look at e - - - 

HIS HONOUR:  There's a mistake in your table isn't there?

MR MAHER:  I now realise that.  It should be (d).

HIS HONOUR:  That should be (d).

MR MAHER:  I'm sorry about that, Your Honour, but if you just concentrate on e where it first appears, that is at the top of p.62 you get an allegation that they - now, this is the Wilderness Society and other bodies that are identified in 99(c).  So it appears to be aimed at the Wilderness Society and those other bodies, and it's said of them in e at the top of 62, "That they encouraged and supported one or more of the defendants and protestors", referred to in Paragraph 47 and then there are a number of other paragraphs.  



Now, both the tenth and eleventh defendants answer that description.  If we go back to Paragraph 47 which is at p.32 you get an allegation of conspiracy against the Wilderness Society and others, including our two clients.  This is in the context still of the Lucaston action.  Now, if one just pauses there and you look at 47 I think that, if my recollection serves me correctly, reference has already been made to this by one of our colleagues who has preceded us, but at least in 47, the particulars in 47, rely on themselves or they rely on the paragraphs.



So if you go over to p.33 which sets out particulars of the allegation in Paragraph 47 you get the overt acts specified in Paragraph 47, that is in that paragraph.  


And the crimes et cetera and a number of other paragraphs are referred to, but one way or another it's said that the matter that goes up to make out the case about the conspiracy relating to the Lucaston action is somehow a source of a particular, or of information, or of some clue for what it is our clients were supposed to have done, or one or other of them was, in relation to the Banks action.



Now if one pauses at that point our respectful submission is that this is a clear illustration of a pleading that is simply incurable.  If one uses the medical analogy and we all every day refer to pleadings be capable of being cured, so on this one, this one is genuinely terminal.  



There is no hope for it we respectfully submit because just using this illustration, this is part of a new allegation that's sought to be raised against our two clients and others and it's grafted onto the earlier version which itself has since been supplemented by inadequate particulars.  



Now Your Honour a consideration of the rest of the matters referred to in the particulars that are set out in the table, if one then proceeds to 99D, A, B, F and G, we get a guernsey there because - - -

HIS HONOUR:  Just before you leave, so what your table shows does it that if you look at 99C, E and D, interpreting that - go to 99C, go to E which is at the top of p.62.

MR MAHER:  Yes Your Honour.

HIS HONOUR:  Then assuming that the D means the D that is on p.63, you get, yes I see, you get all those paragraphs that are at the top of p.62 and that's your first line there.

MR MAHER:  Yes.

HIS HONOUR:  What's H and S that you've written in?

MR MAHER:  That's Hampshire and Styx.

HIS HONOUR:  I see.

MR MAHER:  In other words those Paragraphs 202, 287 are part of the Hampshire action component of the claim and the remaining three are part of the Styx, I apologise for the writing.

HIS HONOUR:  No that's all right, then 47 you say leads 
to - - -

MR MAHER:  Apart from leading to itself but refers to other paragraphs in the Lucaston action.

HIS HONOUR:  Yes I see, and that then brings in the multitude of paragraphs referred to on p.33 does it?

MR MAHER:  If Your Honour will just bear with me.

HIS HONOUR:  The unlawful acts and overt - - -

MR MAHER:  Yes Your Honour.

HIS HONOUR:  47, 51, 100-127 and 130 and then - yes I see, I follow.  

MR MAHER:  In respect of which we would make the same complaint that Mr Walters has made in relation to the charges that are levelled against our two clients and in what with respect is a very cavalier fashion we would say.

HIS HONOUR:  Yes.

MR MAHER:  Now Your Honour I don't want to waste anybody's 
time - - -

HIS HONOUR:  Well the rest of this I can follow can I, I mean there's no need for you to deal with it - - -

MR MAHER:  Just to perhaps identify the parts of it for Your Honour where we get a - to use the sporting metaphor - a guernsey, explicitly, and they are if you then move across to the table where it has 99(d), (a), (b), (f) and (g).  We come in there because of the explicit reference to us in (b).

HIS HONOUR:  99(g).

MR MAHER:  It's on p.64 and 64.

HIS HONOUR:  So 99(d), (a), (b), (f) and (g).

MR MAHER:  Again if you look at (b).

HIS HONOUR:  Yes 10 and 11 are there.

MR MAHER:  10 and 11 and then (c ), (d), (e), (f) all refer to those defendants and persons referred to in (a) and (b) so that captures us in every case, and that's all about Lucaston, Hampshire, Triabunna 2004 and Styx.  Then there's a sort of a grab bag of things in Paragraph (g).  Now Your Honour could I just draw attention to one other matter which this exemplifies and it appears constantly throughout the pleading and that is the assertion that further particulars are going to be given at meetings and so on, that's at the foot of p.64.  But in truth no particulars have been given.

HIS HONOUR:  Yes.

MR MAHER:  So if one then goes back to the table, 99(e), we don't get a explicit mention there, or in 99(f) or in 99(h).  So what they add to the search for material relating to the case against us limited to the Banks action is simply impossible to discern.  Senator Browne is mentioned explicitly in Paragraph 99(i0 and 99(j), p.67 and 68.  This is that he held a meeting organised by the Wilderness Society and one of the other organisations at the University of technology at Sydney at which he encouraged protesters to participate.  Then you get references to again the Lucaston Hampshire, Triabunna 2004 and Styx actions.



The claim with further particulars will be supplied when no particulars have been supplied and this is effectively the first time this allegation has been raised and I'm reminded by Mr Estcourt that the Lucaston action predates the meeting.  Then both Senator Browne and Ms Putt are mentioned in 99(k), this time via its reference to Paragraph 47.  And finally 99(l) which again is something to do with Lucaston, Senator Browne is mentioned indirectly or you've got to go to Paragraph 287 in the first place and then Senator Browne and Ms Putt are roped in by Paragraph 99(l) in some way via Paragraph 47.



Now Your Honour can I just conclude on this point that the mere fact that all the defendants have to engage in this Byzantine exercise is itself in our respectful submission reason enough to condemn this latest attempt to stay a case to complete extinction.  The plaintiffs are - and I use the term advisedly - really trifling with all the defendants and thereby trifling with the court.  



I think it was about a century ago that Mr Justice Higgins when he was dealing in the early days of the Commonwealth when he was dealing with what I think he was arguing was or asserting was the need to avoid interpreting s.51.35 of the Constitution, the need to avoid what he said descending into a Serbonian bog of technicality.  Now - - -

HIS HONOUR:  What is 35.

MR MAHER:  The conciliation - - -

HIS HONOUR:  The conciliation yes.

MR MAHER:  Now in my respectful submission if there's a pleading equivalent and reference is already been made I think by Ms Batrouney to the physical geography illusion of the shifting sands, if one were to go away from the equator towards the very cold north, this is the pleading equivalent of the Serbonian bog of technicality and it is as it were beset with this problem that at any point when one is trying to find a way through it, one of the difficulties one finds is when you've looked at one particular you have to work out where you've got to and will you go back again.  None of the defendants, including ours, ought to be vexed.

HIS HONOUR:  Thank you Mr Maher.  Mr Maher for my purposes I keep an electronic file of these documents.  Do you have an electronic copy of each of these?

MR MAHER:  I do.

HIS HONOUR:  Could you transmit that to my associate in due course.

MR MAHER:  Your Honour I'll need to alter the error that you've identified - - -

HIS HONOUR:  Yes if you can just do that.

MR MAHER:  If I include in typographical form the sections that are handwritten without altering it I think - - -

HIS HONOUR:  Yes that will help me.

MR MAHER:  I can provide it to - we can provide it my learned friends.

HIS HONOUR:  Thank you Mr Maher.  I think we'll have a short break before I hear Mr Browne.


(Short adjournment.)

Yes, Mr Browne?

MR BROWNE:  If it pleases Your Honour on behalf of the twelfth defendant my position is firstly to adopt what has gone before me, in particular the submissions made by Mr Burnside on behalf of the nineteenth defendant, and there's some similarities between the position of the twelfth defendant for whom I act and the nineteenth.  More particularly though in relation to the nineteenth her only apparent involvement is the Triabunna 2003 action, part of the claim.  I will briefly take Your Honour to those parts of the statement of claim that include some involvement by her.

HIS HONOUR:  Yes.

MR BROWNE:  May I start by referring Your Honour to p.6, Paragraph 10D.  It's there pleaded that the first, the fifth and the seventh to the thirteenth, which of course includes the twelfth, amongst other defendants are long term members of the Wilderness Society and are organisers for it.  Then there's the further particulars given as to activities and encouragement and support and auspicing by the Wilderness Society.

HIS HONOUR:  Are Wilderness Society group protest activities defined somewhere are they or is that just a statement?  It looked like a definition.

MR BROWNE:  Well, at p.5 which is Paragraph 9 - I'm sorry I'll take you to p.4, Your Honour.  In Paragraph 9 it's there said that the Wilderness Society is part of a group of natural persons and the particulars on p.5 are that it is part of a group of corporate bodies and unincorporated associations.

HIS HONOUR:  No, but it doesn't specifically - the phrase Wilderness Society group protest activities is not defined.

MR BROWNE:  Not as far as I'm aware, Your Honour.

HIS HONOUR:  No, that's all right.  Yes, go on.

MR BROWNE:  Then to p.7 to subparagraph (f) of Paragraph 
10 - - -

HIS HONOUR:  Page 7?

MR BROWNE:  Yes, p.7 (f) there's a further reference at the bottom of the page, the very last sentence, it is there said, "The Wilderness Society has also auspiced ... (reads) ... particular aspects of forest operations".  Particulars were sought in relation to the organisation, the leading and the participation, but there has been no response to that request after some ten weeks.  Now Your Honour to the amendments to the document.  



Can I take Your Honour to p.8, Paragraph 10I?  This pleads a range of meetings held to plan and organise the Triabunna 2003 action and also that part of the Lucaston action that occurred in 2003.  If I can ask Your Honour now to jump to p.9 right to the end of that paragraph where the plaintiffs after reciting a whole series of meetings and a significant range of people, the second last sentence it was added on, "There was also a meeting at the home of the twelfth defendant in early 2003 concerning only the Triabunna 2003 action".



Of course the participants in the meeting, the nature of it, are not particularised but we are told as Your Honour can see that further particulars of these meetings are provided in Paragraph 50A to 50G.  Well, Your Honour, I won't ask you to go to 50A to 50G because there's no particulars there mentioning the twelfth defendant, absolutely nothing.  Then in Paragraph 10Q on p.13 we are told that further particulars of the meetings, plans, coordination, organisation, support and encouragement referred to in Paragraphs 10H to P and other meetings, and on it goes, will be provided after discovery, interrogation and the return of subpoenas.  That is of course a reference back to Paragraph 10I which I've earlier taken Your Honour to.



Then can I ask Your Honour to move forward to Paragraph 10T on p.15.

HIS HONOUR:  Well, these are particulars, aren't they, or they're headed particulars under Paragraph 10?  Is that right?

MR BROWNE:  Yes.  Particulars of the campaign - - -

HIS HONOUR:  This is the Campaign against Gunns.

MR BROWNE:  The whole campaign.  Then on p.15 of subparagraph (t) we're told as a consequence of the support, encouragement, planning, organisation, coordination and training of protestors referred to in Paragraphs 10H to S, which includes the twelfth, by defendants as alleged in those paragraphs the protestors and defendants referred to in Paragraph 47 to 499 were supported, encouraged and aided in the commission of the acts referred to in those paragraphs and in Paragraphs 334 to 349.



So on one view, Your Honour, in some undefined way the twelfth defendant by holding a meeting in early 2003 at her home is it appears, having sheeted home to her significant involvement in the support, encouragement and planning, of a whole range of other protest activities.  Now I also asked Your Honour to look at Paragraph 11 on p.15.  It's convenient to look at this now, although I'll return to it.  



It says that where in this pleading reference is made to acts done by the Wilderness Society such references are to be taken to mean the Wilderness Society acting by itself and/or by its employees, officers, members, agents or subsidiaries either in their own name or in their known of another entity with the Wilderness Society group.  As I said, Your Honour, I will return to that paragraph in due course.  Can I now take Your Honour to p.169 because I want to turn to the overt acts pleaded as against the twelfth defendant.  Page 169 is Paragraph 243C.  



This is a specific pleading as against the twelfth defendant asserting that in the weeks leading up to 15 January she provided support, encouragement, assistance, accommodation and facilities to some of the protestors who participated in the Triabunna 2003 action and thereby aided, encouraged and enabled them to participate in that action and we're told that further particulars will be given later.  I ask Your Honour or I wish to highlight that this alleged support, encouragement, participation - I'm sorry assistance and accommodation was to other protestors, not to defendants, not to alleged co-conspirators but we are not told any detail about that.



So that appears to be the second overt act pleaded against her or acts.  The first one was the meeting at her house curiously in Paragraph 10.  Then can I take Your Honour to p.180, Paragraph 260D.  It's pleaded that on or about 15 January the eighth and twelfth defendants acted as media spokespeople and in that capacity liaised with members of the media and made a number of 


statements.  But when it's particularised, Your Honour, about half way through the particulars the only claim is that the twelfth defendant also gave media interviews.



Again there are no particulars of what the media interview was about, where or when.  Your Honour, the next part of the pleading, or the proposed the amended pleading as against the twelfth defendant that I want to draw attention to is the common purpose plea and the concert plea.  That's dealt with at Paragraph 262B.  In that paragraph it's alleged that the acts in Paragraphs 243 to 261 were done pursuant to a common purpose and design.

HIS HONOUR:  Is that a phrase that comes from the Tasmanian case?

MR BROWNE:  I'm familiar with a count or a provision of an offence of common purpose.  I'm not certain about whether it extends to a design.  That's as much assistance as I can give to Your Honour.  The point I wish to make in relation to this is that it's a significant plea to make in the context of the allegations, but when it comes to particularising this claim all we're told is in very general terms that it can be inferred from the nature of the acts, the location, the time and the person involved, and that leaves open the need for significant particularisation.  In Paragraph 263 is the allegation extant from the original statement of claim that everybody was acting in concert with the Wilderness Society, but at the end of that paragraph it says, "The Wilderness Society Huon Valley Environment Centre, the eighth, ninth, twelfth and fifteenth defendants and other protestors".  We don't now who the other protestors are because they're not defined by reference to a paragraph in the statement of claim.  

HIS HONOUR:  Isn't the Huon Valley Environment Centre a defendant?

MR BROWNE:  Yes it is, but it's referred to by that name in the course of the statement of claim.  At other occasions it seems to be referred to as a defendant.

HIS HONOUR:  It's number seventeen or something isn't it?  Yes.

MR BROWNE:  Your Honour, can I draw attention to the allegations of agency also put forward as part of the amendment at p.192.  We have to go forward to make some sense of this, Your Honour.  Paragraph 280 beings, "Each of the acts done in the Triabunna 2003 action" - and if I can take Your Honour forward now to p.198, it's there said that "where reference is made in this pleading to the Triabunna  2003 action, it means the acts alleged in Paragraphs 243 to 261".

HIS HONOUR:  Just a minute, what are you looking at?  This is at the - yes, these are particulars given under - - -

MR BROWNE:  Paragraph 280.

HIS HONOUR:  Yes.  The reference is made - yes, "the acts alleged in 243 to 261".

MR BROWNE:  And 243 to 261 is of course the pleading relating to the Triabunna 2003 action.  So returning to Paragraph 280 at p.192, the pleading now reads that "each of the acts done in the Triabunna 2003 action were done by the person or persons alleged", and I ask Your Honour to bear in mind that some of the actors are protestors rather than defendants.  They are alleged to have done this as agents of the Wilderness Society, and it is there particularised.  Under (a), it says that the twelfth 


defendant, amongst others, and the Wilderness Society Tasmania Inc, which seems to be the first time that that entity is introduced.



The defendants in that entity and the other protesters referred to in Paragraph 243 did the acts alleged as agent for the Wilderness Society.  I ask Your Honour to recall the pleadings of agency, common purpose and design, that all of the protestors and defendants who alleged to have acted in concert, that it's a conspiratorial agreement so everybody is swept up and wrapped up together.



Then in B where the plaintiffs are attempting to describe, I believe, the role of the Wilderness Society Tasmania, we're told this, as to the Wilderness Society Tasmania, the Tasmanian branch, the plaintiffs refer to and repeat the particulars subjoined at Paragraph 166.  This is where it becomes heavy going Your Honour.  Paragraph 166 relates to the Lucaston action.  It's at p.116.  I'm not going to read the particulars, they're pleaded out between pp.116 to the top of p.120.  It's five pages of particulars all relating to the Lucaston action and the involvement of all of the defendants and protestors in the Lucaston action are now all repeated under Paragraph 280 as particulars of the relationship between the Tasmanian branch of the Wilderness Society and the Wilderness Society itself in respect of which my client is also an agent, had also conspired with.  



Back to Paragraph 280B, when it comes to the further particularisation, as if the five pages under 
Paragraph 166 aren't enough we're told that further particulars of organisation will be provided after discovery, interrogation and subpoenas.  As somebody observed yesterday, on the first day of the trial potentially.



Under Paragraph C, subjoined to Paragraph 280 there is a pleading that the agency of the natural persons referred to in Paragraph A which would include the twelfth defendant arose from their employment by the Wilderness Society or the Tasmanian branch or a relationship arising outside of an employment relationship, but that's not explained.  The basis of that is not explained.



In Paragraph D, and I'm not going to take Your Honour through these other than in the briefest way.  In Paragraph D are allegations that volunteers were involved in this way in an agency relationship.  In Paragraph E the allegation is that the agency relationship occurred because the acts were done as agents by virtue of employment or again a relationship outside of employment and so on.  Then Your Honour we come to subparagraph F on p.194.  At about a sixth of the way down the page, after a reference to people assuming positions of leadership and responsibility within the wilderness society and/or the Tasmania branch, and those persons aren't identified, this is pleaded.  "Some of the persons referred to in Paragraph C", which could well include my client,  "held positions of authority within the Wilderness Society and/or the Tasmanian branch as alleged in the particulars subjoined to Paragraph 166 and so we're back to that lengthy and likely irrelevant and embarrassing pleading.



Then it continues Your Honour,  "The natural persons 


referred to in Paragraph A in performing the acts and roles referred to above, supported, assisted and encouraging protestors to participate in the Triabunna 2003 action including in the manner alleged in Paragraphs 10H to I", and Your Honour will recall that that includes a specific reference to the twelfth defendant.


Then comes this sentence, "By involving themselves in protest activities" - and I'm going to read the whole sentence, Your Honour, before I come back to it - "By involving themselves in protest activities ... (reads) ... and to so act on their and its behalf".  It's an audacious attempt to involve, it seems, everybody in every aspect of this action, but at the top of p.195 it there says, "The abovementioned persons" - who aren't identified - "expressly or by implication gave the other natural persons referred to in Paragraph A" - and it's not clear who they are - "involved in the action, gave them due reason to believe that they" - again not identified - "and the Wilderness Society wanted those defendants and protestors" - again not identified - "to engage in the Triabunna action with their" - again not identified - "and its full support and approval, so as to act on their and its behalf".  


So Your Honour, having drawn attention in particular to Paragraph 166 and the way it's picked up by Paragraph 280, can I pick up on one of the submissions made to Your Honour by Mr Walters.  He explained to Your Honour, or drew to Your Honour's attention, that the particulars under Paragraph 166 had been picked up in other parts of the statement of claim.  He drew to Your Honour's attention that under Paragraph 236 at p.157, those particulars were picked up in relation to the Hampshire action.  I would like to draw to Your Honour's that these particulars in Paragraph 166 which specifically relate to the Lucaston action and refer to the actors in the Lucaston action, and refer specifically to that action, are picked up all the way through.  


In the same way as I've just drawn Your Honour's attention to the Triabunna 2003 action, Mr Walters referred to the Hampshire action.  So Your Honour, in Paragraph 308B in p.213 - and I'll ask Your Honour simply to note these, unless it's going to assist you if I take you through them.

HIS HONOUR:  No, the transcript will pick them up, Mr Browne.  If you just read them slowly, they'll go onto the transcript.

MR BROWNE:  The Triabunna 2004 action, Paragraph 308B at p.213, picks up the Lucaston particulars; the Styx action, Paragraph 375B at p.245; the Banksia Awards pick it up at Paragraph 427E, p.276; the Japanese Customers action pick it up at Paragraph 495B at p.326; and the Banks action picks it up at Paragraph 525B at pp.350-351.  

HIS HONOUR:  In each case as particulars of what, or agency?

MR BROWNE:  As particulars of agency, in each case - 


Your Honour, can I take you to one example, which is the Banks action, p.350, Paragraph 525B.  Where in Paragraph 525 it's pleaded that each of the acts set out in the Banks action were done by the person or persons alleged as agents for the Wilderness Society, under B it's there said, "As to the Wilderness Society South Australia branch, the Wilderness Society Newcastle branch, the Wilderness Society Tasmania Inc and the Wilderness Society Sydney Inc, the plaintiffs refer to and repeat the particulars subjoined to Paragraph 166.  This is p.350.

HIS HONOUR:  Yes, 350.

MR BROWNE:  Paragraph 525B.

HIS HONOUR:  Yes, I've got it.

MR BROWNE:  We're told that the five pages of particulars relating to the Lucaston action and all of the protestors and defendants involved in that action, get picked up by the Banks action.  I'd submit that not only in this respect but certainly in regard to the way that the particulars under Paragraph 166 have been picked up in this way through the statement of claim, it's embarrassing, it's prolix, and it's extremely difficult to follow.  


I pick up the other pejorative expressions used in relation to the statement of claim by other counsel.  Your Honour, the end result of the proposed amendment to the statement of claim has not been a tightening up of the document.  The end result is that the proposed amended statement of claim is now a mile wide and an inch deep.  We're not better informed, in fact the allegations have spread and spread.  My submission is that the proposed amendment ought to be rejected.  I adopt the submission of Mr Estcourt that judgment is an appropriate remedy in the circumstances.  


In the event that Your Honour is inclined to reject the proposed amendment, we are left in a position where we have a current statement of claim before the court where Your Honour has strikeout applications before you from most of the defendants and in respect of which 


submissions have been filed by the plaintiffs effectively conceding the strikeout application.  So after six months the twelfth defendant, like Mr Burnside's client, is none the wiser and from her point of view the action has made no progress.  


I adopt what Mr Burnside said in relation to the nineteenth defendant, as to how impossibly difficult it would be for a defendant like his client with such minimal involvement to be caught up in a trial that could go for 12 months or 15 months to defend ill-defined and very superficial allegations.  My client's involvement, I would submit, is arguably much less than the involvement of Mr Burnside's client.  Mr Burnside has made reference to the nineteenth defendant's claim ending up in the Magistrates' Court in Hobart, and I'd like to point out that there's a small claims jurisdiction that may well suit the position of the twelfth defendant.  So those are my submissions if it pleases Your Honour.

HIS HONOUR:  Thank you Mr Browne.  That completes the defendants I think.  Yes well Mr Howells you can perhaps spend a couple of minutes if you want to.  If you don't want to we will adjourn until after lunch but - - -

MR HOWELLS:  Can I just outline to Your Honour how I want to deal with this?

HIS HONOUR:  Yes.

MR HOWELLS:  That might be of assistance Your Honour.  What we wish to do is to take Your Honour first of all generally to the pleading and to the structure of the pleading.

HIS HONOUR:  Yes.

MR HOWELLS:  I then want to deal with some general criticisms that have been made about the pleading which, by various counsel but which are said to apply in relation to either all or a significant number of the defendants and then to deal with several of the defendants where it's been said, there's very little that's been alleged about them and we're not clear what is alleged and I want to go through those in particular.  


I would like to, In doing that Your Honour, before we adjourn ask Your Honour to have a look at - Your Honour can I first of all ask Your Honour to go to the commencement of the pleading.  Your Honour asked some questions about for example, corporate status and the like and Your Honour will see that corporate status and capacity amenability pursuit is pleaded in those introductory paragraphs including paragraphs 4 and 5, 7 and 8 and they include of course references to the Wilderness Society, to the Huon Valley Environment Centre and to Doctors for Native Forests and then in paragraph 9 you will see that there is an explication of a number of aspects of the structure of the Wilderness Society and the way it operates.  


Your Honour will be conscious of the fact that some of the references in the pleading indicate that there are organisations with names that include the Wilderness Society that seem to be operating, not only in Tasmania but throughout Australia and we make some assertions in the pleading about who is liable and responsible for those acts or acts by those bodies and the particulars that are contained in paragraph 9, in A, B and C, we say are relevant to the claims that are advanced and the relationships between the various bodies both corporate and unincorporated that operate within the Wilderness Society.  


That also becomes relevant Your Honour, because as Your Honour would no doubt have immediately considered, as a matter of orthodoxy it's difficult to impute the reliability to the corporate body that is named as the sixth defendant, for acts of persons who might be said to be members of another incorporate body no matter how it relates or what the nature of the relationship is to the primary corporate body.  



We say Your Honour, and we will be asking in this case for conclusions to be drawn about the nature of that relationship, of the kind that is sometimes drawn in industrial cases, again a number of those industrial cases Your Honour, had involvement in very closely, where it's said that branches or corporations that are conducted by branches of Federally registered organisations are imputed with the liability and in turn can be - the primary body can be called liable for acts of those disparate bodies within the group.  That's the reason for that material being included there.  It's also identified so that everybody is clear what it is that we say about the activities of the sixth defendant, namely in general terms that's identified in 9C, that is it's a broad proposition about the nature of the trade in business as it were or the activities of the sixth defendant.

HIS HONOUR:  When the Society Group is defined - - -

MR HOWELLS:  Defined to do - - -

HIS HONOUR:  All those bodies which use the word, "Wilderness Society" in the title.

MR HOWELLS:  That's right Your Honour, and which may be 


incorporated and it may not be and we say on the evidence, and that's evidence in respect of which there are references already in the pleading that the proposition will be that there is a relationship and an acknowledgement by the sixth defendant, that persons who may be said to be members of, or officers, including 
- and significant in the context of economic Torts, officers of bodies which are part of that group that may not be members formally of the sixth defendant as registered.



Nevertheless are accorded a significance and a status for the sixth defendant and may be taken to act for it, both bind it and implicate it in liability.  The next point Your Honour is that we deal in Paragraph 10 with what is said to have been the overall tortious campaign conducted against he plaintiffs over a number of years by the sixth defendant acting in particular ways and through a number of organs and persons.  


In starting in Paragraph 10 we've attempted to outline with as much detail as is available to us the way in which the sixth defendant has gone about conducting what we've called the campaign against guns, and it is a campaign which we say in the pleading has involved a number of elements over a period of time but combined together to form that campaign.  What we've tried to do in the particulars to Paragraph 10 is to list first of all in subparagraph A of those particulars, the personnel, mainly organisers, senior officers, senior members and activists and the activities.  It's not just a general proposition about what they do.  


I'll take Your Honour if I might after the luncheon adjournment to a decision of Justice Ashley in this court of recent times concerning persons involved with these sorts of organisations and the way they operate and also to the authorities which say that although mere presence, for example, at a meeting - Your Honour will recall (indistinct) proposition from Ansett, although mere presence may not be enough if indeed the meeting decides to - or is associated with what later becomes unlawful or tortious acts, nevertheless participation in that meeting where decisions are taken which may be described and need not be described any more specifically than planning, that is enough.  


A person who involves themselves in a meeting we assert, on the authorities, where planning is done to undertake activities including and joining others to be involved in it, that will be enough to sheet home liability not only to the body of which the meeting is being constituted but also the persons who were involved at the meeting.  That's where we start and if I might after the luncheon adjournment Your Honour go to the rest of Paragraph 10.

LUNCHEON ADJOURNMENT

(Bongiorno J)
UPON RESUMING AT 2.18 P.M.

HIS HONOUR:  Yes, Mr Howells.

MR HOWELLS:  Your Honour, before luncheon when I commenced I was about to hand up a document to Your Honour and fortunately my learned friend Mr Irving stopped me because I had the wrong document.  Could I hand a copy up.

HIS HONOUR:  Can you email a copy of this to my associate as well.  You've given me two, did you intend to do that?

MR HOWELLS:  Yes I did, Your Honour.  

HIS HONOUR:  They're both the same, though.

MR HOWELLS:  They are Your Honour, yes.  Just in case an extra copy is of assistance.  What we've sought to do there, Your Honour, is to in relation of each of the actions and claims identify the paragraphs where specific claims or assertions are made and give paragraphs and page numbers.  It's a table of contents.  Can I go back, Your Honour, to Paragraph 10.  



Your Honour, I said before lunch that in Paragraph 10 what's asserted there is that the sixth defendant conducted the campaign against Gunns, and it's an assertion as to factual matters but an assertion that there was in doing that a wrongful and malicious campaign of interference and disruption with aims to injure trade and business, Your Honour.  Then under Paragraph 10 I've gone first of all to Sub-paragraph A, identifying as it does the role adopted by organisers.  That is, organisers of the Wilderness Society group, that it to say entities within that group of bodies both corporate and unincorporated, including the sixth defendant.

HIS HONOUR:  Paragraph A is cast in the present tense, I assume that means "did" in terms of the pleading.

MR HOWELLS:  Yes, and that's I suppose Your Honour the prefatory words the campaign against Gunns has been and is conducted in the following matter.

HIS HONOUR:  It's said to be a continuing tort, going on now.

MR HOWELLS:  Yes, Your Honour.  Yes.  

HIS HONOUR:  There's no injunctions sought?

MR HOWELLS:  There are injunctions sought in the claim, Your Honour.

HIS HONOUR:  Are there?  The credit relief claims - I see, injunctions including interlocutory injunctions.

MR HOWELLS:  Yes, Your Honour.  So those activities in A including engaging in publicising, organising and promoting campaign activities including by publicising grievances both within Australia and with customers and consumers overseas.  The organisers, it's asserted in B, are given the same authority as officers and that would have had some significance for the - - -

HIS HONOUR:  Just to look at A before you leave it, why would publicising grievances about the environment without law - that wouldn't be a matter of any relevance, would it?

MR HOWELLS:  It might not be, Your Honour, but the way it's put is this, that there are a series of activities which are adjunctive to the specific tortious acts, and which give them as it were support and added or enhanced effect.  One of the things we say, and I'll come to it in respect of say the Banks claim or the Japanese Customers claim, it's said that the conspiracy, what was agreed in the discussions, had as essential to it that there were for example protests going on at Styx and perhaps Hampshire, wherever they might have been.  Because in order to propound what was being put to overseas customers, it was necessary to give a focus of attention to that.  



There are particulars given of how, for example, at the Styx site there were banners erected in the Japanese language.  They were then - and this is particularised - they were then in turn transmitted to media outlets in Japan.  So when, as part of the Japanese Customers campaign, those of the defendants who were involved were exhorting by means of various mechanisms Japanese customers not to purchase, the publicity that is to be obtained by having photographs of protest action going on with Japanese signs, banners erected and either photographed or filmed - - -

HIS HONOUR:  These activities you've just described all relate to the first defendant.

MR HOWELLS:  They do, but if the organisers in addition to that, organisers including - we've listed the organisers in D, for example, just at the foot of the page there.  The first to fifth, seventh to thirteenth, sixteenth, eighteenth and nineteenth are long term members and are organisers for it.  Being organisers for it, Your Honour, a number of roles including the very point Your Honour has noted in A, that is publicising grievances about the environment and about operations of the first plaintiff.  What they do is to not only publicise and make statements, which we've asserted in the pleadings, about particular protests, but also more generally so that there is activity at a number of levels.  



You have people, particularly those who have a public profile if I can use that expression, making assertions, making statements and attracting media attention about issues in the broad and then focussing those issues - focussing on specific protests and specific grievances.  That's part of the way in which the campaign has been run.  Below that you then have a number of people who are as it were in the engine room of the sixth defendant.  It's generals who organise, raise funds, promote, encourage others to be involved and recruit people for particular protests.  You then have the protest activities specific with individuals involved.  We say in B that there is authority given to organisers being the same authority as officers would have under the rules.  We do make an assertion, Your Honour, that some of the practices have been practices which might not have specific in poromata in the rules, but they have been the practice that's been adopted and leant authority to those practices and that authority, and we say some liability hinges on that.

HIS HONOUR:  Yes.

MR HOWELLS:  We then describe in C the fact that those organisers also engage in interference activities directly and recruit, train and encourage others to join in the activities.  Publicity obtained from the activities is used in other campaigns both within Australia and overseas.  The organisers also engage in and coordinate interference and disruption activities against customers, consumers, shareholders, investors and banks and so on.  In D we list who are the organisers, Your Honour, and we say how it is that they gain assistance in doing that, and that includes by having the encouragement, support and auspicing of the sixth defendant and also access to resources, resources including publicity resources and the like.  



Then in E, Your Honour, over the page, the first, second, tenth and eleventh who are of course organisers have since at least 99 engaged in publicly denigrating, vilifying and criticising the operations and activities of the first plaintiff and have been encouraging other protestors either to take part in concerted action and its interests or to boycott in a number of ways the activities of the first plaintiff.  That has also extended to involving other organisations including those organisations that are listed there at the bottom of 
Sub-paragraph E.

HIS HONOUR:  A boycott on its own is not illegal.

MR HOWELLS:  No Your Honour, no it's not.  But if - what we're seeking to do here is to explain in its totality the way in which the operation, particularly the campaign against Gunns, has been conducted.  Within that campaign against Gunns we say there have been a number of tortious acts and some very serious interference with property and person, Your Honour.  They're not trifling matters.  



But where one gets the statement of the claims as to liability, one goes to later paragraphs like for example 44, 47 and those later paragraphs which I will come to.  We say that what the pleading seeks to do is to explain that those tortious acts sit within a context that we have attempted to explain to the court in the pleading.  In F, Your Honour, we've also identified that the sixth defendant operates and conducts its campaigns through a number of other organisations, and there are some specific allegations about agency, but we've also said here that there may be relations where it might be said in respect of a specific act there isn't an agency but it's part of the context in which where there is an agency, that agency occurs and the acts occur.  We've listed them all, they are as it were the For Forests Groups, but they include as Your Honour will see in the sixth line down in F the seventeenth defendant, which is the Huon Valley Environment Centre.  Does Your Honour have that?

HIS HONOUR:  Yes.

MR HOWELLS:  And then further down, Doctors for Native Forests, the twentieth defendant, and a series of other organisations.  We also assert there that the sixth defendant has auspiced and promoted those campaigns by encouraging individuals to organise, lead and participate in them.  Over the page in G, we've asserted that the named defendants there have been involved in four main areas of campaign activity and we've listed them.  We say, again, this is part of identifying how it is that the campaign against Gunns has been conducted, Your Honour.  From H onwards, we deal with the meetings.  Your Honour, it's we say significant that all of these activities have to be planned and organised and coordinated.  So much is clear, if I can just ask Your Honour to go briefly if I might to the decision I referred to of Justice Ashley.  We have only some extracts here because it's a large document.

HIS HONOUR:  Yes.

MR HOWELLS:  In particular, could Your Honour go to about the fifth or sixth page down to Paragraph 176, where it's described that in that case a number of the plaintiffs 


had experience in forest protest.  In Paragraph 177, and we say this is on all fours with the assertions we make in the pleadings before Your Honour,



The characteristics of those is in Paragraph 177.  First there was an element of pre-planning the particular protest activity, often enough at the so called base camp established at Mt Sabone picnic area and then in 178 three is reference to flyers and press releases, direct action plan for a particular day and when the action was ongoing it produced flyers and press releases - - -

HIS HONOUR:  But what's the relevance of this?

MR HOWELLS:  The relevance of this Your Honour is to identify what Your Honour will see is that the protest activity that we refer to in this pleading is identical to that which is identified in the case that I'm taking you to.

HIS HONOUR:  So?

MR HOWELLS:  Well Your Honour - - -

HIS HONOUR:  That's saying one motor car accident looks like another.

MR HOWELLS:  Indeed Your Honour but there is a pattern and if I can take Your Honour to some further passages here about liability.

HIS HONOUR:  Well assume that there is a pattern and that Justice Ashley found that certain things occurred and were done, how does that - you see I'm not sure that this part of your pleading is problematic.

MR HOWELLS:  As Your Honour pleases.

HIS HONOUR:  I mean it doesn't sound as if - - -

MR HOWELLS:  It's simply to indicate to Your Honour ghat the question of planning, our learned friends have attacked us and said people have just participated in a meeting and have asserted that participation doesn't count, it doesn't amount to anything.  What I'm wanting to indicate to Your Honour is that not so for a number of reasons.  For example can I take Your Honour to - and it's in relation to both concerted action and to the extent to which there is liability for joint tort visas in this kind of action, to a simple statement about concerted action.



This is from Fleming Your Honour at 288 the second paragraph.  "A tort is imputed to several ... (reads) ... furtherance of a common desire", Your Honour, and Your Honour asked some questions - - -

HIS HONOUR:  That's where the word came from.

MR HOWELLS:  An expression from Fleming, and there are some cases where the expression "common purpose and design" is used, although one might have thought that there would be an element of surplus if design maybe taken including an intentional element.  "There must be concerted action to a common end, not mere parallel activity ... (reads) ... caused damage".  It then says Your Honour, "Broadly speaking this means a conspiracy with all participants acting in furtherance of the wrong though it is not necessary that they should realise they're committing the tort".



You will see Your Honour that what we've done in relation to the Campaign against Gunns which I will come to later, is that we've asserted well the claim is not for liability for the conspiracy, but it is a claim for concerted action in the commission of the tort of interfering with the trade and business.

HIS HONOUR:  Well that's a conspiracy.

MR HOWELLS:  No Your Honour if it's not claimed as such then the difference is as Fleming points out, there may not need to be realisation of the commission of the tort.  And there will be a different relief result Your Honour because what might result as relief for liability for a conspiracy to commit or to interfere with trade and business might be very different to what the court might determine is the right relief for liability as a joint tort visa for the tort itself as a result of concerted action.

HIS HONOUR:  Fleming himself says - the analogy is of two people who come out of the pub and one pulls a knife and the other one starts punching the victim.  There's concerted action, they're both liable.  Once the one who hasn't got a knife sees the other one's got a knife and continues to engage in the assault, they'll be both convicted of whatever it is, murder perhaps if he dies, or manslaughter.  But isn't what Fleming's saying there, broadly speaking just means a conspiracy with all participants acting in furtherance of the wrong?

MR HOWELLS:  But, but he says, not necessary both should realise they're committing a tort.  So it may be a question of - - -

HIS HONOUR:  Why would you ever have to have a realisation that you're committing a tort?

MR HOWELLS:  It is simply the difference between pleading it as a conspiracy and seeking to deal with the elements that make that up, including the intention to injure.  Particularly in the case of conspiracy unlawful means.  The simple assertion of concerted action in the commission of a tort for which the tortfeasor is said to be conjointly liable.  It's a different pleading, Your Honour, and we say it's - - -

HIS HONOUR:  The element you've got to prove in the end is that the joint enterprise was a joint enterprise.  What's the difference between proving that and proving that it's a conspiracy?

MR HOWELLS:  It may be that with a conspiracy the assertion that would be made would be that there was a prior agreement resulting from discussions.  It may have a course of conduct, Your Honour, where there wasn't - for example where there was a series of discussions and agreement arising from them as against a situation where there was not.  I take Your Honour's point about 
the - - -

HIS HONOUR:  It's a question of time, isn't it?  It occurs, somebody walks out of the pub, "We'll get him".  Somebody punches and somebody else pulls a knife.  The puncher sees the knife and keeps punching, thereby encouraging the stabber to keep stabbing.  They're criminally jointly liable, they're each liable for the crime, including the puncher who doesn't use the knife, he's liable for the effects of the knife.  Isn't that what you're saying?  And if they made the agreement back in the pub before they went out, then you've got what is more classically called a conspiracy, but the end result is the same.

MR HOWELLS:  But in civil proceedings, Your Honour, the approach that the court might adopt to it might be different, particularly depending on who the participants are and how the concerted action arose.

HIS HONOUR:  Why do you say the remedy would be different?  Would the remedy be damages in each case?

MR HOWELLS:  Yes, and there may be exemplary or aggravated damages and they may differ on the basis of whether or not the court concluded that there was a conspiracy of a particular kind or whether there was simply the commission, the joint commission, or a tort by concerted action.

HIS HONOUR:  A conspiracy might lead to exemplary damages more easily than joint commission or a tort on the spot.  That might not be in other ways, I suppose.  Yes, all right.  So you say that this explains the allegations of 
joint - - -

MR HOWELLS:  Of concerted action and the action pursuant to a common design, and can I ask Your Honour just to go back to the extracts from the decision of Justice Ashley, to Paragraph 137.

HIS HONOUR:  Yes.

MR HOWELLS:  And about halfway down that paragraph, broadly speaking says Fleming - at 137 - this means that conspiracy with all participants acting in furtherance of the wrong, although it is not necessary they should realise they are committing the tort.  As to the extent of the required involvement, Fleming proposes that there should be included not only the perpetrator of an act but also anyone who aids and abets, whether or not he actively intervenes.  This is directed again to this question of these meetings, which I'm about to take Your Honour to in H and elsewhere, where it has been said against us mere attendance at a meeting isn't - and that's all that's asserted - isn't enough.  Knowingly assisting, encouraging or even being present as a conspirator at the commission of the wrong would suffice.

HIS HONOUR:  That's the rest of that passage.

MR HOWELLS:  Yes, Your Honour.  Knowingly assisting, encouraging or even being present as a conspirator at the commission of the wrong would suffice.  We say Your Honour, if there is a meeting conducted at which persons, including persons who may not attend at Lucaston or Triabunna but a meeting, particularly a meeting that is a meeting of the sixth defendant, national committees of management type meetings, those kinds of meetings, where a decision is taken to conduct a particular protest and encouragement is given, planning is done, arrangements are made for gathering funds and recruitment of protestors, then persons who participate in that meeting, we say, are liable.

HIS HONOUR:  But they're not present at the commission of the wrong.

MR HOWELLS:  But even if not - even if not, knowingly assisting, encouraging or even being present.

HIS HONOUR:  Or merely being present, as a conspirator at the commission of the wrong.  The assistance and encouragement has also got to be - they've also got to be present, haven't they?

MR HOWELLS:  At the commission of it?  No, Your Honour.  


Your Honour, if the sixth defendant has a meeting at which it says, "We want these people to go out and do these things", that is trespass upon land, climb upon dangerous machinery and stop some work being conducted and so on, and it is the secretary of the organisation who says that's what's to be done and a decision is taken to do it, and people go out and do it, the fact that the secretary doesn't go out and do it doesn't make the secretary not liable.

HIS HONOUR:  I see, yes.  So you say that - yes, all right.  Back to where you where on the pleading.

MR HOWELLS:  On H, Your Honour.  If one looks at the meetings that are referred to there in H, we're talking about in the fourth line the National Management Committee, National Campaign Committee, the Forest Working Group and the Corporate Campaign Committee.  The first to fourth defendants, who are the generals of the sixth defendant among others were members of, participated in meetings of those committees, and the fifth, seventh, eighth, tenth and eleventh also participated in one or more of those meetings.  At one or more of those meetings the defendants referred to above planned, and it's not just attendance Your Honour that's being asserted.  



It's said against us these verbs that are used here are conclusionary.  Planning, Your Honour, isn't of that character and an assertion that there's been planning and organising and coordination of the campaigns referred to in 10G we say is enough, it's sufficient.  Then, Your Honour, in J there's a series of specific meetings to plan and organise the Triabunna 2003 action and that part of the Lucaston action that occurred in 2003, and then a list of further meetings, and you will see in I towards the foot of the page again that the defendants planned, organised and coordinated those actions.  At most of those meetings they encouraged and supported protestors.

HIS HONOUR:  Where are you reading from?

MR HOWELLS:  Sorry, from the foot of p.8, Your Honour, in 


Sub-paragraph I.  "At the following meetings", does 


Your Honour have that?

HIS HONOUR:  Yes.

MR HOWELLS:  "The defendants referred to below planned, organised and coordinated those actions", and at most of those meetings those defendants encouraged and supported protestors including those referred to in Paragraphs 47 and 243 to participate in the actions.

HIS HONOUR:  What's 47?

MR HOWELLS:  Forty-seven, Your Honour, is the conspiracy alleged in relation to Lucaston.  It's asserted there of wrongful and malicious conspiracy to injure by unlawful means, and then 243 Your Honour is Triabunna 2003.  

HIS HONOUR:  Why pick those?  

MR HOWELLS:  Because in relation to those two meetings there, Your Honour, the evidence available to us, that is material from the net, includes details of meetings that were conducted and we have concentrated upon what specifically is contained in that material.  There was for a while there a good deal of material on the internet identifying meetings and what happened at them, what was planned, agendas, what then happened at the meetings, what was decided, who was there, who was involved and what they were planning to do.  Mr Irving reminds me, those meetings were meetings that occurred in 2003 and the other meetings, Your Honour, some of those other meetings are later meetings.  You will see over on p.9, we've also identified that there were a number of other persons including other defendants who were regular attendees at these organising meetings.  

HIS HONOUR:  This is - - - 

MR HOWELLS:  These are meetings that were - - -

HIS HONOUR:  And you can go to 50A - I mean part of the problem, Mr Howells is a form problem perhaps, that this document, if I may say so at the moment, I find it incomprehensible.  Now I shouldn't, but I do, and nothing so far from any of the defendants and in going through has suggested otherwise, it whips from one - just in form it goes from one place to another.  The defendants are entitled to have their case put against them in a coherent, cogent form - - -

MR HOWELLS:  Your Honour, with respect we - with respect Your Honour, I must ask Your Honour to allow me simply to take - what we've attempted to do Your Honour is - - -

HIS HONOUR:  Yes I can - - -

MR HOWELLS:  The structure of it is this.  That in Paragraph 10 we've attempted to set out how it is that the Wilderness Society has conducted the Campaign against Gunns.  Then the next part, the next chapter of the pleadings starts at Paragraph 44 - - -

HIS HONOUR:  But why are we going over to 50A?  The particulars are under 10?

MR HOWELLS:  Because Your Honour material had to be added in and it was material which came to us, Your Honour, after the time when the original pleading was drafted.  It was material which we became aware of.  It dealt with the meetings Your Honour.  

HIS HONOUR:  Well 50A - - - 

MR HOWELLS:  And what 50A does in relation to Lucaston, Your Honour, is to set out in a number of paragraphs, that's 50A through to 50I, the meetings that were conducted that were relevant, not only to Lucaston, but certainly to the Lucaston campaign.  We've inserted them there at Paragraph 50, because more or less, it flows with the chronology.  

HIS HONOUR:  Yes, well, yes go on.  Go back to the - - -

MR HOWELLS:  Going back to Paragraph 10, to perhaps Sub‑paragraph I we have listed those persons said to have been involved in those meetings - it's on p.9, including for example, Your Honour at about Point 6 of the page, in May of 2003, does Your Honour have that?

HIS HONOUR:  Yes.

MR HOWELLS:  In May of 2003, just prior to the interference with and damage to the machinery alleged in Paragraphs 77 to 92, the tenth defendant met with representatives of Earth First, the Huon Valley Environment Centre, that's the seventeenth defendant, the seventh, eighth, ninth, fourteenth and sixteenth defendants at Sidmouth.  There were also meetings held elsewhere.  



We've done our best Your Honour with the material that's available to us, but one of the things that is a problem for us here, I take the point Your Honour makes about the form, and I'm going to attempt to explain as best I can, what it is that we've done with this, but one of the problems we've had is this.  Your Honour will recall from the Queensland v. Pioneer case that you were referred to, Justice Drummond saying that, where there are - where what's alleged is conspiracies which are clandestine, and often they are, it's going to be very difficult for a plaintiff to be able to give details, much in the way of details as to precisely who said what and what was agreed and the terms - it may even be some doubt about how many people were there, and who might have been on the periphery of it.  You have to do your best about it.  



We've got the material, but it support things for example, like, can I - and I'm sorry to jump around with this Your Honour, but can I ask Your Honour to go to Paragraph 51?

HIS HONOUR:  Yes.

MR HOWELLS:  51 is on p.43.

HIS HONOUR:  Yes.

MR HOWELLS:  On or about 3 March, one or more of the seventh, ninth, fourteenth and sixteenth defendants and other protestors, without lawful authority established a blockade.  

HIS HONOUR:  Yes.

MR HOWELLS:  Now that, like many of the other assertions is a statement that a number of persons, some of which we've been able to identify, met on a particular day and did something, namely conducting a blockade.

HIS HONOUR:  Yes.

MR HOWELLS:  Now somebody says, "Oh well, you know, why should one assume from that overt act and from other overt acts, any agreement?"  In a number of these similar events, collections of persons attended on particular days, at particular times, one of them, I think in relation to Triabunna was early in the morning.  A number of people arrive, they've got a rubber ducky, radio equipment, and a whole lot of other equipment.  The idea that they would simply have accidentally or coincidentally turned up there, without there being a preordained plan, we say, is just not open.  We say contrary to what Mr Bornstein said, clearly those acts of themselves indicate a degree of preplanning.  What we've attempted to do - - -

HIS HONOUR:  For something.

MR HOWELLS:  I'm sorry Your Honour?

HIS HONOUR:  For something.

MR HOWELLS:  For something.  And what we've attempted to do in Paragraph 10, where we've listed these - what we do have by way of evidence or information about those meetings and what we've then recounted in further detail in Paragraph 50, that is 50A and following, is the meetings that we are aware of.  We say even on the pleading as it is the moment, there's evidence of there being meetings about a purpose.

HIS HONOUR:  Allegations of meetings.

MR HOWELLS:  Allegations of meetings to a particular purpose, and then allegations of conduct on specific days.  Interference conduct, which we say, when one puts that together, the allegations of the meetings and the allegations that there - of conduct aimed at - which, if the allegations are proven, indicate an intention we say to interfere, that the court could conclude from that, those overt acts, that there was preplanning, that there was a discussions - there were discussions and agreement to do those acts.  

HIS HONOUR:  Yes, right well 51 makes an allegation of blockading a road and it has particulars which - - -

MR HOWELLS:  Can I come back that in a moment Your Honour, it's just the example, but if one goes back to Paragraph 10, and I won't go slavishly through Paragraph 10 any further, but simply to indicate that there were a series of types of meetings and we've done our best to describe them in Paragraphs H through to T.  That is from pp.9 through to 15.  In each set of meeting - in each sub‑paragraph dealing with those meetings, we haven't 


just said that there were meetings occurred, we've said that what happened at those meetings was, we've asserted that what happened at those meetings was planning, encouragement to others, organising coordination.  We've even asserted Your Honour, the gathering of funds.  So Paragraph 10, Your Honour, simply identifies the way in which the sixth defendant has gone about conducting the Campaign against Gunns.  



There are similar paragraphs, Your Honour for the Huon Valley Environment Centre, which is the seventeenth defendant and that's on p.15 at Paragraph 12.  Does Your Honour have p.15, Paragraph 12?

HIS HONOUR:  Yes.

MR HOWELLS:  It's asserted that the seventeenth defendant, has been since 2002 an active participant with the defendants referred to in Paragraph 526, in the Campaign against Gunns.  Then using a similar formula to that which we've used in relation to the sixth defendant, we set out in Sub-paragraphs A to E, the way in which the seventeenth defendant conducted it's participation.  Similar formula, reference to the organisers and their activities and the conduct of meetings.  



Then again, Your Honour in Paragraph 14, over on p.18, does Your Honour have p.18?

HIS HONOUR:  Yes.

MR HOWELLS:  Paragraph 14, the Doctors for Native Forests, the twentieth defendant, we've asserted how it operates, first of all, because there are a number of organisations, bodies both incorporated and unincorporated which make up this group.  And - - -

HIS HONOUR:  What's the relevance of the allegation in 14?

MR HOWELLS:  It's again a question of how the liability may be attributed to it, that is for acts of - because there are a number of groups or bodies or organisations with similar names Your Honour and we say they do the work of the twentieth defendant.  Again in Paragraph 15 on p.19 there is an assertion that the twentieth defendant has been an active participant in the - - -

HIS HONOUR:  The Wilderness Society, the Huon Valley - - -

MR HOWELLS:  Environment Centre.

HIS HONOUR:  And the doctors in Paragraphs ten through to - - -

MR HOWELLS:  Through to 15.

HIS HONOUR:  Ten, 12 for Huon and 15 for the doctors.  Those three organisations you say - the allegation is that they've all actively participated in the campaign against guns.

MR HOWELLS:  Yes Your Honour and conducted - - -

HIS HONOUR:  Now 15 refers to Paragraph 526, so does 12?

MR HOWELLS:  Yes Your Honour.

HIS HONOUR:  Well 526 is the paragraph that's been much criticised by the defendants.  This is at page - - -

MR HOWELLS:  Three hundred and fifty six.

HIS HONOUR:  Involves references to dozens of other paragraphs.

MR HOWELLS:  It does Your Honour because the manner in which those initial Paragraphs ten to 15 explain the manner in which those three organisations went about doing it but we've also wanted to make paragraph by paragraph pleading assertions about specific acts and we've done that so that there could be no doubt about it.  We've done that in paragraphs which are identified in 526, instead of simply referring as the original pleading did to the whole of Paragraph 15 and following - - -

HIS HONOUR:  A defendant who wants to know what's alleged against him or her has got to read a - follow a tortuous course of cross-referenced paragraphs.  Mr Howells you're very familiar with this, you've been drawing it.  As someone who has tried to understand this pleading over the weekend and in the last two days I can tell you it is a tortuous course.  It would make a Bourke and Wills, and explorers like them quake in their boots to have to go through - you go from one paragraph into 526, you could be there for hours trying to work out what all of these paragraphs refer to.

MR HOWELLS:  Your Honour there are any number of proceedings in this court involving complex commercial transactions where there are a series of cross-references 
including - - -

HIS HONOUR:  Cross-references is not a problem but 
cross-references when they get to the complexity of 526, I can say now I think it is a problem.  You will explain it to me that it should be simple to follow, well I'll listen to your explanation.

MR HOWELLS:  Your Honour the difficulty for us is this.  There is a lot of material and lot of acts alleged as part of this campaign and we say on the basis of the assertions that we've made there is very clearly, we say, substantial allegations about this campaign that was run and the campaign overall for which we say a substantial number of the defendants are liable, that is the in relation to the campaign against guns, includes a number of sub-campaigns.  



If we're to plead in Paragraph 526 and following in relation to the campaign against guns each and every act already pleaded and particularised in relation to the specific sub-campaigns, then it just makes a substantially longer pleading Your Honour.  That's the difficulty we were faced with an we simply say that in Paragraph 526 what's asserted is that there was an overall campaign and the acts which make it up are set out there, listed.  Yes you do have to go back to earlier paragraphs in the pleading but we say there's sufficient clarity.  



I don't deny Your Honour that there is a lot of material and one does have to go from place to place in the pleading but Your Honour there are a significant number of allegations that make up the claims and to do it, for example, just simply say OK we'll take each particular defendant and then list each act including all the acts in which they are said to be conjointly liable and then the overarching campaign tort would result in a pleading that would probably be many times greater than this.

HIS HONOUR:  If you sued 20 people or whatever it is, 
22 people, why isn't each of them entitled to know precisely what the case is against him or her without having to wade through what will be masses of material that is irrelevant to them.

MR HOWELLS:  Your Honour we say it is apparent from the pleading and we say Your Honour in any event these people were people who were, who combined in a series of acts.

HIS HONOUR:  Some of them, the allegations against them are only - against say Number 19.  The doctor made two statements.  That's the only allegation that's been brought against him.

MR HOWELLS:  Your Honour it's also asserted that he was an organiser for the sixth defendant, in Paragraph 10 it's made very clear Your Honour, in Paragraph 10(d).

HIS HONOUR:  That's all isn't it?

MR HOWELLS:  No Your Honour if one goes to Paragraph 526 - - -

HIS HONOUR:  Then you get to the - - -

MR HOWELLS:  - - - and say that he is involved in the overall tort of interference with a trade and business of the first plaintiff.  He's an organiser.

HIS HONOUR:  When you go through those paragraphs there are no references to him in any of them, unless I'm wrong.  If I'm wrong tell me but if you look at the paragraphs listed in 526, he's referred to in ten.  I don't think he's referred to in 12 or 15.

MR HOWELLS:  Your Honour we've done a listing which I wanted to take Your Honour to - - -

HIS HONOUR:  Is that the - - -

MR HOWELLS:  In relation to the 18th, the 19th, the 12th and the 10th and the 11th of what specifically is alleged and where it is and we say with respect to our learned friends Your Honour that it is plain.  I'll come to that.  As I said I wanted to go through the pleading generally, deal with some of the specific criticisms and then come to individual - and I take Your Honour's point.  



It may be said that in relation to the 19th there are - his specific involvement by reference to identified conduct as described might be said to be more limited than for many of the others, but Your Honour that's not to say that the conduct is not crucial.  If you add to the statements that are made, the fact that he participated in the organising and planning meetings, then we say that becomes significant because as an organiser for the sixth defendant participating in significant meetings conducted by the sixth defendant we say there is a liability that flows.  That's not just inconsiderable and of limited moment, it's substantial.

HIS HONOUR:  We've got ten, 12 and 15 - - -

MR HOWELLS:  Yes Your Honour.

HIS HONOUR:  - - - tells us how each of the organisations that have been sued - - -

MR HOWELLS:  Operated.

HIS HONOUR:  Operated, yes.

MR HOWELLS:  Then when one goes to p.21.  The first of the logging disruption campaign actions is pleaded Your Honour.  Is Your Honour at p.21?

HIS HONOUR:  Yes.

MR HOWELLS:  The table of contents identifies this.  Page 21, starting at Paragraph 16.

HIS HONOUR:  Yes.

MR HOWELLS:  We've set out there a series of contracts and agreements and arrangements - - -

HIS HONOUR:  Just before you go, did you say a table of contents?

MR HOWELLS:  The index that I handed to Your Honour - - -

HIS HONOUR:  Yes.

MR HOWELLS:  You'll see that in that table Your Honour we list Paragraphs 1 to 15 as introductory.

HIS HONOUR:  Yes.

MR HOWELLS:  After that we list the actions,  Lucaston for example - - -

HIS HONOUR:  I thought you were referring to something that was part of the pleading but it's not, no, that's all right.  


Yes.

MR HOWELLS:  From Paragraph 16 through to 43, that's pp.21-29, we've listed the contracts - - -

HIS HONOUR:  That existed?

MR HOWELLS:  Yes, Your Honour.  In relation to the work being conducted at Lucaston, and which we say were interfered with.  Then at Paragraph 44 - and those contracts, Your Honour, laid the substratum of what the activity was, what the trade (indistinct) was or part of it was that was interfered with.  At Paragraph 44 on p.29, we say that the sixth defendant, the seventh to eleventh, fourteenth and sixteenth wrongfully and maliciously interfered with the first plaintiff's trade and business by unlawful means with the intention of causing injury to the trade and business.  We say, Your Honour, that's an orthodox and traditional form of pleading for the assertion that those persons engaged in those torts - in that tort.  

HIS HONOUR:  The doctors aren't in here, or are they?  No, they're not.

MR HOWELLS:  Not in that, Your Honour, no.  Then under the particulars we have listed the plan, the assertion of planning, the assertion that they did those acts in concert pursuant to a common purpose, agreement and understanding which in turn is particularised in Paragraphs 128A-129.  And that it would include - - -

HIS HONOUR:  Why, if you say - 44 makes an allegation of tort.  Why don't the particulars under 44 particularise that tort?

MR HOWELLS:  They do, Your Honour, and then there is - 


Your Honour, there's a whole host of acts which constituted the tort, and they are listed further on if I can be allowed to get to them.

HIS HONOUR:  Why have we got - if you take the particulars, in the third line, the allegation is against the Wilderness Society which is number - - -

MR HOWELLS:  Six.

HIS HONOUR:  Six.  The Huon Valley which is number 17, and the seventh to eleventh, the fourteenth and sixteenth defendants.  But when you get into the particulars, on the third line, "the defendants referred to in Paragraph 44 planned the acts and agreed to perform them as alleged in Paragraph 47".  How is that a particular of what's said to have been done, of the allegation in 44?

MR HOWELLS:  Planning it, Your Honour, is part of the tort.  Could I ask Your Honour perhaps to look at the first line of the particulars.  The first line says, "the wrongful and malicious interference relied upon is set out at 47 and 49-127", Your Honour, and the overt acts start at Paragraph 49.  Can I take Your Honour to that?

HIS HONOUR:  Yes.

MR HOWELLS:  Forty-nine on p.34.  "Entry upon land", Your Honour, "without lawful or reasonable excuse", that's in Paragraph 49, we say that's reasonably clear.  Fifty, Your Honour - - -

HIS HONOUR:  The seventh defendant, that's Adam Burling.

MR HOWELLS:  Burling, Your Honour, yes, a key organiser for the Huon Valley Environment Centre, we assert.  With the other protestors.  In 50 - and you will see there the conduct included the assertion that we're going to have a full-on battle under picket, it's in 49.  Does Your Honour have that?

HIS HONOUR:  Yes.  They're the particulars, yes.

MR HOWELLS:  In 50, Your Honour, Paragraph 50 is another overt act.  The seventh and fourteenth defendants and other protestors stated that a picket or blockade would be established and maintained that work would be prevented.  In the particulars it's set out when, where and who said what.  Does Your Honour have that?

HIS HONOUR:  Yes.

MR HOWELLS:  Including, "we're going to have a picket here in March, guns will be stopped and we're going to have a full-on battle".  The sort of thing which in the industrial cases, Your Honour, justifies relief.  And more over on the top of p.36.  Then in 50A, at the foot of 36, we've included the meetings.

HIS HONOUR:  You say these meetings are overt acts in furtherance of the conspiracy?

MR HOWELLS:  Absolutely, Your Honour.  Meetings must be met, Your Honour.  People agree to do something, Your Honour, some tortious acts to impede trade and business.  If they agree to do that, and then they plan the carrying out of it, we say that's part of it.  So much so was said in Ansett.

HIS HONOUR:  Yes.

MR HOWELLS:  In 50A, meetings, and in 50A under the - you'll see in Sub B, it's not just meetings, Your Honour, but in Sub B, it's planned, organised and coordinated the further overt acts, and they're listed.  

HIS HONOUR:  And 49 is - - -

MR HOWELLS:  Forty-nine is the entry onto the land.

HIS HONOUR:  Yes.

MR HOWELLS:  And you've got the fifth, seventh, ninth, fourteenth to sixteenth defendants were all present at those meetings.

MR HOWELLS:  That's right, Your Honour.

HIS HONOUR:  All right, yes.  So 50B, more meetings.

MR HOWELLS:  Can I say this, Your Honour, what we've done in 50A to I with the meetings is that rather than repeat them, not only for Lucaston but to repeat the same text for Hampshire and Triabunna and so on, we've recounted all of the meetings in 50A to I and 90A to R and then referred back to them later on in the pleading so that we wouldn't have to slavishly repeat all of the detail about the meetings.  The meetings are contained there in 50A to I and 90A to R.

HIS HONOUR:  So 50A to I and 90A to R.

MR HOWELLS:  I'll come to that if I might, I'll show you how that's dealt with.  There is a series of meetings at which we say, in relation to Lucaston and the other actions they were planned, coordinated, funds raised, recruitment cells established and so on.  Can I then ask Your Honour to - and you'll see, say in 50D on p.39, under Sub-paragraph F, "those defendants planned, organised and coordinated the blockades, lock-ons, obstructions, trespasses and interferences".  Quite specific what's said to have been done and organised at those meetings.

HIS HONOUR:  That's five, seven, eight, ten and eleven?

MR HOWELLS:  Yes, Your Honour.

HIS HONOUR:  Or one to four as well?

MR HOWELLS:  And the first to fourth as well, because the first to fourth were regular attendees and attended and participated in all or most of them, and the next - who 


were regular attendees attended and participated in some of them.

HIS HONOUR:  Yes so it's one to eight, ten and 11, yes and you say they planned, organised and coordinated.

MR HOWELLS:  Can I go than Your Honour, past the meetings for a moment if I might.  

HIS HONOUR:  It's past I?

MR HOWELLS:  The meetings past I on pp.43-51 and this is Lucaston Your Honour, still part of the Lucaston chapter.  On or about 3 March, one or more of the seventh, ninth, 14th and 16th established a blockade on a bridge.

HIS HONOUR:  That's the second actual event that's alleged is it?

MR HOWELLS:  Yes Your Honour, putting the meetings to one side.

HIS HONOUR:  Yes.

MR HOWELLS:  That's very specifically particularised.

HIS HONOUR:  Yes.

MR HOWELLS:  Then in 52, one or more of the seventh, ninth, 14th and 16th made a fire on a constructed portion of the road.

HIS HONOUR:  Yes, so that's another act, so there's - - -

MR HOWELLS:  Yes, another overt act Your Honour.

HIS HONOUR:  Yes.

MR HOWELLS:  53, one or more of the seventh, ninth, 14th and 16th and other protestors placed a wrecked motor car on the Bakers Creek bridge.

HIS HONOUR:  Yes and 54, yes.  There's another wrecked motor car.

MR HOWELLS:  Yes there's another wrecked motor car in 54, this was fastened Your Honour and of course there are a whole series of offences of course under Tasmanian Law regulating what goes on in forests and on roads and so on, and they're quite specific, they're things like particular offences in relation for example, endangering property or fastening a motor vehicle or a piece of debris or interfering with a gate, throwing down the gate or doing something like that.  Then in 55 Your Honour there is entry on to the Jones land without lawful or reasonable excuse and without consent.  Positioning of vehicle on the land.  See that in 55 Your Honour?

HIS HONOUR:  Yes.

MR HOWELLS:  56, constructing a barricade across the road.

HIS HONOUR:  I got back to your chart, where do these - they're incorporated in 16 to 166 are they?

MR HOWELLS:  They are but there's a sub heading there Your Honour, over acts, 48 to 127.

HIS HONOUR:  Yes so they go on to 127?

MR HOWELLS:  Yes but can I take Your Honour through some of these so that it's clear the way we've done it because I know Your Honour's concerned about this but in 56 is constructed the barricade, 57 laid down timber or caused to be laid down or deposited timber on the road.  Again another delict.  58 on p.46, damaged an injured an old gate.  The expression seems quaint but again it's lifted from a statute.   Does Your Honour have that?

HIS HONOUR:  Yes.

MR HOWELLS:  59, formed a blockade on 26 March, thereby wilfully obstructing the use and enjoyment.

HIS HONOUR:  Huon Valley Council Roading contract was one of the contracts pleaded earlier was it?

MR HOWELLS:  Yes Your Honour.

HIS HONOUR:  Yes.

MR HOWELLS:  60, wilfully obstructed police officers in the execution of their duty.  61 interfered with the work of Huon Valley Council.  62, locked himself on to a grade that was in the possession of the Huon Valley Council, thereby interfering with the possession.  It had to be cut off, it's asserted.  63, - does Your Honour have 63?

HIS HONOUR:  Yes.

MR HOWELLS:  Assaulted and resisted police officers in the execution of their duties.  64, affixed signs to a fence with written mater visible.  Again it's a statute and some abusive text is particularised there under 64.

HIS HONOUR:  Who is John Gay?

MR HOWELLS:  He is the chairman of the first plaintiff Your Honour.  65, affixed to a tree a sign, written matter.  

HIS HONOUR:  These are, what, offences under a Summary Offences Act or something similar?

MR HOWELLS:  And statutes that regulate what can be done in 
- what might be describe das Crown Land and so on.  There are a whole series of them Your Honour and we recite in the pleadings so that nobody has any doubt precisely which - and I will come to those if I might.  I'm sure Your Honour has seen them.  I'm sorry that they're not conveniently set out there but what we've attempted to do is to plead the overt acts and plead conclusions or propositions about which the manner in which is said it's unlawful.  

HIS HONOUR:  Yes.

MR HOWELLS:  66, interfered with possession of an excavator.  

HIS HONOUR:  This one doesn't refer to a defendant.

MR HOWELLS:  No Your Honour, but Your Honour, as the authorities established, if there's a conspiracy and a number of persons do acts in pursuance of it then each of the co-conspirators is liable for that Your Honour and what we've sought to do Your Honour and I say this Your Honour with respect is what we sought to do is identify the main participants and I know it's 20 people, 20 persons or entities and we've also only dealt with the tip of the iceberg in terms of the conduct Your Honour, and the extent of the conduct over many years and even with having done that as Your Honour has critically pointed out to me and which we understand, there's a lot of material.  

HIS HONOUR:  So Paul Steed is a - in criminal parlance an 
un-indicted co-conspirator?

MR HOWELLS:  Indeed, in Paragraph 47 we allege that he's a co-conspirator but no claim is advanced against him as a defendant, that's right.  67, stole pegs and flagging taped.  68, wrongfully deprived and the difficulty is some of these factual assertions Your Honour give rise to a number of potential unlawfulness's and 68 Your Honour the deprived, 69, damaged and unlawfully injured property in the possession of Jones being a truck and a door to the hut.  70, without lawful authority and consent, entered the land on 16 April this time.  71, again another unindicted co-conspirator, reached into the excavator with the intent to take the things from it and committed a burglary.  72, stealing the keys to the equipment.  73, took possession of and destroyed keys.  74, on p.51, entered the land.  75, interfered with a boom gate.  76, - - -

HIS HONOUR:  Unless there's any particular one - - -

MR HOWELLS:  There are Your Honour, if I can Your Honour.  79 


placing mud in and endangering safety and health of an operator.

HIS HONOUR:  Yes.

MR HOWELLS:  A series of matters there, and then 86 on 
55 knowingly made false statements and false statements to the effect that they were locked on when they weren't and in the particulars Your Honour.  And in (g), sub (g) of the particulars at the top of p.56.

HIS HONOUR:  What's the unlawfulness of making false statements, is there a statutory unlawfulness?

MR HOWELLS:  There is Your Honour but there's also Your Honour the proposition that by doing so an advantage is obtained delaying the removal of person and thereby stopping the performance of work and over in (g) at the top of p.56 "Told police officers that a lock-on device was lined internally with glass which might shatter and lacerate".  And 87, knowingly mislead the police officers Your Honour about the state of the lock-on.



Your Honour those acts are all acts which starting at Paragraph 51, these are overt acts.  They range from roundabout March 2003 through to Paragraph 99 on p.60 roundabout at the top of p.60 Your Honour to roundabout June 2003.  Now thereafter in 99(a) to 99(r) we've set out what was done in relation to training arrangements for protesters and the raising of funds.  Because if as in 50(a) to (i) there are meetings of the national body of the sixth defendant and a whole series of meetings which are specific organising meetings, then there are the overt acts on the site that are pleaded, and then in 99(a) and following, there are decisions about arranging training and providing funds.  And in 99(a) relevantly we say, "In or about January 2003 in June 2003, the sixth defendant decided it would establish organise and provide funds and resources to groups who would act" - does Your Honour have that 99(a)?

HIS HONOUR:  Yes.

MR HOWELLS:  "To groups who would act as campaign training and recruitment cells, and through whom the sixth defendant could direct, organise and coordinate campaigns".

HIS HONOUR:  Well what's the element there, it's the decision is it?

MR HOWELLS:  It's the decision Your Honour and those participating in it.  It's a decision to campaign, to provide training and recruitment cells and to provide funds and to organise. To bring in people from disparate fields to participate in the acts many of which are recounted in Paragraphs 49 and following.  Then in 99(b) it's said that, "The sixth defendant established, organised and provided funds to the following groups" who were going to do the campaigning, the training and recruiting, and they include the Melbourne Tarkine Action Group, the Sydney Tarkine Action Alliance, The Newcastle Tassie Action Group, Tarkine", and so on and there are some details given about when they were formed and who was involved in them and the persons involved.



Then in 99C, does Your Honour have p.61?

HIS HONOUR:  Yes.

MR HOWELLS:  In 99C after the sixth defendant, that's after the Wilderness Society had established those groups, the Wilderness Society met with them, conducted meetings with them at which they planned and organised.  Now here we've referred to in (a) the activities relevant to the Lucaston campaign and in (b), does Your Honour have 99C(b), that’s relevant to Hampshire, (c) Triabunna 2004, (d) is Styx and (e) a series of.  Now we've put it all in there Your Honour because even though - - -

HIS HONOUR:  Just before you go, Lucaston, the unlawful acts in Lucaston though are between 51 and - - -

MR HOWELLS:  Right through to 117 Your Honour.

HIS HONOUR:  Well in 99C you say that - - -

MR HOWELLS:  Can I explain that Your Honour, I tried to and I've obviously not done it very well and I do apologise to Your Honour, but the reason we've included reference to the meetings about actions other than Lucaston in this particular part which is within the body of the document that deals with Lucaston is because otherwise we would simply have to repeat it all elsewhere, there being meetings which dealt with a number of different campaigns.  So we've concentrated them all in Paragraph 90(a0 to (r) as we did with the meetings 50(a) to (i) so that we could then in relation to the later campaigns, that is Hampshire, Triabunna and Styx, simply refer back to these parts.

HIS HONOUR:  Why doesn't 99C(a) refer to the activities pleaded in Paragraphs 51 and following?

MR HOWELLS:  Because it's about the timing Your Honour, if one goes to 100 - - -

HIS HONOUR:  I see, so the blockade was in March 2003 and these are July 2003.

MR HOWELLS:  Yes Your Honour.

HIS HONOUR:  I see yes.  So the allegation in 99C relates only to events which occurred after.

MR HOWELLS:  That's right Your Honour, if one looks at Lucaston 


one sees that in relation to what's referred to in 99C(a), it says Paragraphs 100, 111, 113 and 114, and when one goes to 100 we've got blockade activity, does Your Honour have p.73.

HIS HONOUR:  Thank you, I have now yes. 

MR HOWELLS:  Paragraph 100, "On 24 March 2004 another blockade at Bakers Creek Bridge".

HIS HONOUR:  I see yes.  So you've got a series of events you say occur between March and May 2003.

MR HOWELLS:  Yes.

HIS HONOUR:  Then a series of meetings which occur after that and then another series of events?

MR HOWELLS:  Another series of events and training camps organised, funds being raised and so on. Your Honour, I'm sure, Your Honour if it had been our learned friends who'd pleaded it, they would've done it more elegantly, but one of the difficulties is, Your Honour, there is simply such a large number of acts and there are, on the evidence that we've got available to us, the relationship between the meetings and the acts is very, very explicit and apparent in some cases, but it's also sporadic.  



As I say, some of the material has disappeared from the Internet and we don't have it.  But, as 
Justice Drummond said in Pioneer, when there are clandestine conspiratorial activities and tortious acts which are clandestine in the planning that are alleged, a plaintiff has got to do their best with what they've got.  



We say when one looks at all of these allegations, that is, as to the acts which we've - the blockading, the trespassing, the wrecked cars and the meetings and the training sessions and the recruitment cells and the provision of funds, those overt acts, we say, all concentrated in relation to Lucaston, give rise to a basis upon which we can, in a pleading, ask the court to hear a case about whether there was a conspiracy - an agreement to do that.  Does Your Honour still have p.73?

HIS HONOUR:  Yes.

MR HOWELLS:  In Paragraph 100 a blockade; 101 another fire; 102 the laying down of more timber; 103 an assault on an employee of the first plaintiff; and then a series of assaults, Your Honour, seven of them, right through to Paragraph 109.  And then 110, the seventh defendant encouraging others to be involved in the assaults. 111 on land without lawful or reasonable excuse and without consent; 112 a vehicle across the road; 113 a lock-on.

HIS HONOUR:  Yes?

MR HOWELLS:  Signs, again 115, 116 and a blockade on the bridge at 117, Your Honour.  Then on 118, there's an assertion of the discussions to engage in - - -

HIS HONOUR:  This is the three - that's the Wilderness Society, the Huon Valley - - -

MR HOWELLS:  Yes.  The seventh to the eleventh, the fourteenth and the sixteenth.

HIS HONOUR:  Again, the decision is the relevant allegation, isn't it?

MR HOWELLS:  Yes, Your Honour, decide it.

HIS HONOUR:  The particulars there don't particularise the discussions, do they?  They only - - -

MR HOWELLS:  They particularise - no, Your Honour, and again, the State of Queensland v. Pioneer.  We might not have the detail of the discussions, Your Honour, but we've got the overt acts that flowed from it and we say a 


conclusion can be drawn - inferences from those overt acts about there being discussions and decisions.  And then 119 a blockade.



And of course, Your Honour, 118, Paragraph 118, Your Honour, is on p.79.  It's in the original pleading and it predates the details of the meetings and the training sessions and so on.  So 119 a blockade.

HIS HONOUR:  I see.  As a matter of tidiness it should be somewhere else, should it, or - - - 
MR HOWELLS:  Because it's the discussions, Your Honour, we've included it because the discussions ranged over January to June 2003 and then August 2003 to March 2004.  We've put it at the end of the material, Your Honour, because of the timing.  Then assertions about these are offences in relation to Crown land, Your Honour.  The next series of them.  That's the key difference.

HIS HONOUR:  They go 119 to?

MR HOWELLS:  From 119, 120, 121, 122, 123, 124, 125, 126 and 127.  And then we say, Your Honour, in 128 that those acts, that is the entering into the conspiracy in 47, and 49 to 127.

HIS HONOUR:  But 47's the conspiracy itself isn't it?

MR HOWELLS:  Yes, Your Honour.

HIS HONOUR:  What page is that?  It's 32 I think.  Thirty two.

MR HOWELLS:  And 33.

HIS HONOUR:  Each of the acts.  Well, just again as a matter of logic the conspiracy's got to exist before there can be acts done in furtherance of it.

MR HOWELLS:  In furtherance of it.  Yes, Your Honour, but in 47 there are series of acts referred to, but I take the point Your Honour makes.  I mean it could have been 48 


and following, Your Honour, but - - - 

HIS HONOUR:  It's not a major point.  It's not misleading if you see it in that light I suppose.  

MR HOWELLS:  In 128(a) and (b) we've then sought to do two things and that is to indicate the basis upon which we say that the action, the commission of the torts, was done in concert.  In 128(a) we've alleged that those acts were done pursuant to discussions.  In 128(b) we've said they were done pursuant to a common purpose and design.  



Now, there's a reason for this, Your Honour.  We've done here and I want to take Your Honour to it carefully if I might.  We've asserted both in relation to Lucaston, and in the tort of interference with trade and business and we've asserted a conspiracy to interfere with trade and business and a number of other things, Your Honour. 



But we've asserted that that conduct was undertaken in concert, and Justice Healey in the Australian Wool case criticised the plaintiff in that case saying, "If you allege that something's done in concert then the material facts will include the basis upon which you say that concert occurred, i.e. was it arising from the discussions or was it because there were overt acts which, by their very nature, their timing, their direction and their result, give rise to a proposition that there was a common purpose and design a common intention, understanding, arrangement to do them".



Now, it's a technical point, Your Honour, but we thought we ought to address that as we've attempted to address - - - 

HIS HONOUR:  Just go through that again.  128, you say - - -

MR HOWELLS:  28, 128A - - -

HIS HONOUR:  128A - - -

MR HOWELLS:  Asserts that the conduct was done pursuant to discussions.  Now it's repetitious Your Honour of what was said in 47, true it is, but we wanted to be very clear about the fact that the concert pleading is made out in two ways, first of all that there were discussions, and secondly in 128B, we've said it was done pursuant to a common purpose and design, namely that these parties understood that they had an object which was to interfere with the first plaintiff's activities and that they'd do it by protest action about which they were all well familiar.  About the way it would be conducted, that is, to attend at protests and to interfere with - impede progress along roads, place obstructions and do these various things.  The purpose being to stop the work and to attract media attention, publicity and to create controversy. 

HIS HONOUR:  So - - -

MR HOWELLS:  So we've simply asserted in 128B that those acts were done pursuant to a common purpose and design and the conclusion from that Your Honour is in 129.  And in the original pleading Your Honour, we had what was in 129.  

HIS HONOUR:  Yes, each of the acts - - -

MR HOWELLS:  At 129, what's asserted is that each of the acts were done by the persons alleged acting in concert.  On one view of it, if one looks at what Justice Healey said in the Australian Wool, that's not enough, unless you assert the material facts which are said to make good the proposition of concert.  No criticism of pleading the conclusion, even a conclusion of law, but you do have to assert what it is that gives rise to the conclusion of concert, namely, first of all, either discussions and agreement from which the concert arose, or the fact that it was done - the joint tortfeasors acted pursuant to a common purpose and design, which we've attempted to particularise in 128B.  Now Your Honour says, no doubt, "Well if you've pleaded the conspiracy to do these things, why do you need to plead the concert as well?"

HIS HONOUR:  It seems to - - -

MR HOWELLS:  Well Your Honour, one's pleadings can be criticised within an inch of their existence on a number of bases and one of them might have been, well, you should have also pleaded both the concert and the conspiracy, because not only might you have a situation where the conspiracy fails but concert doesn't, but also it might be said, well there are two distinct assertions here and there will be liability for the conspiracy which might sound in a particular form of relief, but there might also be liability for the action in concert.

HIS HONOUR:  Yes, I see - I see why you've done it.

MR HOWELLS:  We're in some difficulty also Your Honour, because in Pioneer, for example - I wonder if I could just take Your Honour very briefly to that, it's in one of the volumes that's been provided to Your Honour at Tab 27.  It's a third volume Your Honour.  

HIS HONOUR:  Yes, 27?

MR HOWELLS:  27?

HIS HONOUR:  Yes.  These - are you looking at authorities provided by you?

MR HOWELLS:  No Your Honour - - -

HIS HONOUR:  By Herbert Geer & Rundle?

MR HOWELLS:  Yes, there were three volumes provided by the 


defendants Your Honour.

HIS HONOUR:  The 27 that I've got doesn't have Pioneer.

MR GRONOW:  It's 27A Your Honour.

MR HOWELLS:  27A perhaps.

HIS HONOUR:  27A - - -

MR GRONOW:  It's immediately after 27.

HIS HONOUR:  Yes I have it now.

MR HOWELLS:  Could Your Honour go to Paragraph 34 of the substance of the decision?  It's on what appears to be 
42 8 3 1, it's about a dozen pages down into the - does Your Honour have Paragraph 34?

HIS HONOUR:  Yes.

MR HOWELLS:  "Where a claim is based on a clandestine ...reads...be able to do so".  Your Honour, we're in a situation where we've got what we've got and in terms of the discussions and the agreements and we've been roundly criticised among other things for not giving sufficient paricularity of that, we call in aid that observation and also what's said by Justice Isaacs in R v 
Attorney-General for the Commonwealth and The Associated Northern Collieries, Your Honour is probably well familiar with it.  

HIS HONOUR:  It's 300-odd pages.  I'm familiar with bits of it.

MR HOWELLS:  It's 14 CLR 387 and it's just that passage - - -

HIS HONOUR:  What page are you reading from?

MR HOWELLS:  Is on p. 401 - actually on p.400, Your Honour.  Does Your Honour have that.  It's in the volume.  Page 400, top of the page.   "Two things must be kept carefully distinct ... (reads) ... in pursuance" and the next paragraph, "It's an error to say ... (reads) ... purpose common to both".  That's why we pleaded, made the assertions as to purpose, commonality of purpose.  "Community of purpose ... (reads) ... direction and result", that's where the expression comes from, or at least as far as I've traced it, "Is naturally to lead to the ... (reads) ... are found to converge", and then over the page to 401, there's an extract from Russell.  "The evidence in support ... (reads) ... is the route".  That's where the language and expressions come from, among other places, Your Honour.  We have pleaded the concert in that way together with conspiracy and the commission of the torts.  In Paragraph 130 going back to the pleading on p.83, we then set out the whys in which those overt acts are said to be unlawful and particularise it.  

HIS HONOUR:  So you're looking at 47 - - -

MR HOWELLS:  49.

HIS HONOUR:  51 TO 99.

MR HOWELLS:  And 100 and we say that's entering into a conspiracy to commit crimes in breach of 297 of the code.

HIS HONOUR:  If I may so, it would've been helpful if the criminality of each of these Acts had been attached to the Act, wouldn't it? 

MR HOWELLS:  Your Honour, that's what I thought.  We had a version of it, Your Honour, where it did but then there were problems associated with that because a number of the Acts might have given rise to - well, a number of the Acts gave rise to the same unlawfulness and so we - - -

HIS HONOUR:  Yes, I can see what you're saying.

MR HOWELLS:  Your Honour, we had a number of debates about various aspects of this and how best to deal with it 
but - - -

HIS HONOUR:  Yes.  So, you say that 47, 49, 51 to 99, that in relation to the acts referred to in 47 - just go through that.  The plaintiff refers to - - -

MR HOWELLS:  "Refer to and repeat the allegations contained in and subjoined to Paragraphs - - -

HIS HONOUR:  All of those.

MR HOWELLS:  All of those and "say that in relation to the specific acts of the entering in", because the entering in is described in 47 but then the giving effect to it or doing it is set out in those later paragraphs, which I've just taken Your Honour through.

HIS HONOUR:  The acts referred to "the wrongful act was entering into a conspiracy to commit crime", so 47's the allegation of that other conspiracy.

MR HOWELLS:  That's right, Your Honour.

HIS HONOUR:  I'm not sure I follow that, can you - - -

MR HOWELLS:  Under the Tasmanian Criminal Code, Your Honour, and an offence is created of an entering into a conspiracy to commit those acts.  We say that 47, which pleads a conspiracy to do a number of things, some of which are crimes, becomes of itself unlawful because 
of.

HIS HONOUR:  Because of the Code?

MR HOWELLS:  Because of 297 of the Code.  And that's one of the reasons why, although we were criticised for it, in Paragraph 47 in the particulars, we actually say "the unlawful acts are those specified in 47".  Does Your Honour recall that?

HIS HONOUR:  Yes, I do.

MR HOWELLS:  And we were criticised for that.  Well, we simply say, fair criticism - well, you know, perhaps, but the 


difficulty is the Code in Tasmania also makes it unlawful to enter in.

HIS HONOUR:  As the common law does here.

MR HOWELLS:  You're right, yes.  Your Honour, it may be that one only needed to refer in 1 to 47, but the difficulty with it is for completeness we've included the whole of what was done.

HIS HONOUR:  So the particulars here which go through - criminalise each of the acts - - -

MR HOWELLS:  Or identify how they're unlawful, if not criminal.  You see, there are delicts as well, statutory delicts, Your Honour, as well as other unlawfulnesses[sic]. 

HIS HONOUR:  Which ones are they?

MR HOWELLS:  For example, I think the Roads and Jetties Act and there are some trespasses and - - -

HIS HONOUR:  There civil wrongs are they or?

MR HOWELLS:  They're matters which might attract a civil proceeding for a penalty, as against being criminal - they might.  So, in the particulars we've got in 2 trespass, unlawfully and 3 the nuisance 4 a series of nuisances and 5 and then breaches of the Roads and Jetties Act, police offences, Roads and Jetties Act again, criminal code, Defacement of Property Act in 16.  Does Your Honour see that at the foot of 86?  The assaults are in 15.

HIS HONOUR:  Yes.

MR HOWELLS:  Over on 87, again, a series of them.  And 88, again, and over on to 89 Paragraph (33) breaches of the Work Place Health and Safety Legislation and so on.  

HIS HONOUR:  they run through to what?

MR HOWELLS:  Right through Your Honour, to 96 Your Honour.

HIS HONOUR:  Yes.

MR HOWELLS:  Then on p.96 in Paragraph 131 having identified the contracts first of all that were interfered with and the business that was interfered with, the overt acts pleaded the conspiracy in the action in - - -

HIS HONOUR:  Just a minute, by reason of the matters alleged in 44 - - -

MR HOWELLS:  Yes and 47 - 127.

HIS HONOUR:  Which is?

MR HOWELLS:  The conspiracy.

HIS HONOUR:  44 is the?

MR HOWELLS:  Is the interference with trade and business.  47 which is the conspiracy and then the over acts including all those meetings and the training sessions and the recruitment cells and so on, we say were injured in trade and business.  We say that in 132 that the Varied Jones contract was hindered and prevented.

HIS HONOUR:  That's one of the contracts pleaded?

MR HOWELLS:  YES.

HIS HONOUR:  The same with the Oakley Harvesting?

MR HOWELLS:  Oakley Harvesting contract.  The varied Red Rooved contract.

HIS HONOUR:  Those paragraphs are all actions which occurred?

MR HOWELLS:  Yes the overt acts at the site which had the effect of interference with those contracts and 
Your Honour we could have included references to all the meetings and so on because that's part and parcel of the interference, but we've taken it by reference in the overt acts to the meetings and the organising the training sessions, that that forms part of what was alleged to have given rise to the Tort.

HIS HONOUR:  Yes.

MR HOWELLS:  Then the same in 137, performance of the Huon Valley Council Roading contract and then employees contracts in 138.  139, injuries trading business - - -

HIS HONOUR:  The Lucaston employees contracts, are they defined somewhere?

MR HOWELLS:  Yes they are Your Honour and Mr Irving, who knows everything will tell me where it is.  Paragraph 41 
Your Honour on p.28.  

HIS HONOUR:  Yes I see, it's Walker and Pearce?

MR HOWELLS:  Yes Your Honour.  Then as to the loss and damage, 139, we've particularised amounts that had to be paid, costs thrown away, replacement equipment and fixtures.  Then an amount we've included for, on the top of p.98 Your Honour, for trouble and inconvenience, about which we've been criticised and we say Ansett No. 2 Your Honour, p.645.

HIS HONOUR:  I remember Justice Brooking inviting the plaintiff to increase its claim I think.   What was the page number in Ansett?

MR HOWELLS:  645 as I recall it Your Honour, I may be wrong about that.

HIS HONOUR:  Yes.

MR HOWELLS:  645 at about Line 25 and it's over onto 646 a round sum based on - it's at 1991 2 V.R. does Your Honour have that one, yes.

HIS HONOUR:  It's No. 2.

MR HOWELLS:  And particularly at 645 at Line 35 His Honour cites Pratt v. British medical Association at 1991 Kings Bench at - - -

HIS HONOUR:  Where are you looking at?

MR HOWELLS:  645 at Line 45.

HIS HONOUR:  I've got the wrong one.

MR HOWELLS:  "It must be remembered that in many cases tort of damages are at large ... (reads) ... inconveniences caused to him by the change" and so on and so forth.

HIS HONOUR:  Yes, I don't think I have got No. 2, I think it's only No. 1.

MR HOWELLS:  Can I hand to Your Honour this because I think what you've got there is No. 1, we've got a copy here of No. 2 and I should take Your Honour if I might just briefly to it, I think we've got it open there, it's 645 at about Line 35.

HIS HONOUR:  Yes.

MR HOWELLS:  Sorry actually starting at Line 25, "When it's often said that damages are at large what's meant by this is that usually it's not indicated in the judgment, at times the judge is referring only to the rule I've already mentioned that specific or special damage need not be proved ... (reads) ... wrongful dismissal" and so on.  Inconveniences, and this is even in - - -

HIS HONOUR:  Well the figure however, can I keep that copy?

MR HOWELLS:  Indeed Your Honour.

HIS HONOUR:  The figure is selected in what way though, the figure that you've put in, I'm not saying how the court will ultimately do it but why do you, which is $100,000?

MR HOWELLS:  What we've done Your Honour is to identify the period of time over which this occurred and the extent to which staff and officers of the first plaintiff were diverted in their efforts.

HIS HONOUR:  So there's some calculation can be made.

MR HOWELLS:  Yes, it's an approximate figure Your Honour by 


necessary intendment, because what we've done is to simply say can we approximate the amount of time spent addressing these things over a period of time and it's a rough calculation, and we will Your Honour as soon as we possibly may, provide some particulars that might give - and subject to Your Honour's direction we will do that.  

HIS HONOUR:  Yes all right well I see that.

MR HOWELLS:  And in 140 we've alleged loss and damage and simply repeated what's in 39, the same also in 141, 142.  And 142 is the pleading directed to a claim for aggravated and exemplary damages because we've said that the acts were done wilfully, maliciously, recklessly and contumaciously with the intention of amongst other things injuring the first plaintiff in his trade and business and causing loss. 



And then we've said in what respect we say it is that this was reckless contumacious and so on.  In as much detail as we possibly could Your Honour.  

HIS HONOUR:  It's difficult to conceptualise exemplary damages in the context of a deliberate tort, because it's always deliberate - I mean the deliberateness is part of the tort, it's not negligence, where there may aggravating factors - - -

MR HOWELLS:  Aggravation of factors, I suppose.  We - is it 
Gray v Motor Accident Board - - -

HIS HONOUR:  It's Cotogno v. Lamb is - - -

MR HOWELLS:  Yes and - - -

HIS HONOUR:  And XL v. Caltex - - -

MR HOWELLS:  And I think there's Gray, I have in mind a decision or reasons given by Justice McHugh where he deals with the difficulty that Your Honour points to and it is - - -

HIS HONOUR:  What you've done here, you've given particulars, you say of why, in effect, why there should be an award of exemplary damages.  Aggravated damages are a different question aren't they, that - - -

MR HOWELLS:  They are Your Honour.  Aggravated of course directed to the question of the extent of the humiliation, as it were, the suffering that might have been occasion.  And exemplary because if there was some contumaciousness or contumeliousness in the acts of itself, then the court might be moved to punish, as it were.  And we've said that these matters are relevant to both those considerations and we've added in something of - some additional particulars of the nature of the intention on p.107.  

HIS HONOUR:  On p.177?

MR HOWELLS:  No, 107, 1-0-7, Your Honour, sub 15.

HIS HONOUR:  Just before you get to there, there's a reference in 101 to undertakings given to the Magistrates' Court.

MR HOWELLS:  Yes Your Honour and we say - - -

HIS HONOUR:  They relate to specific defendants?

MR HOWELLS:  Yes Your Honour.

HIS HONOUR:  And what non-defendants, yes.  Yes?

MR HOWELLS:  And in D, you've got, Your Honour, in D the seventh and fourteenth defendants in court, or after the hearing in the Magistrates' Court in which they're found guilty of committing various offences - - -

HIS HONOUR:  Where are you reading from there?

MR HOWELLS:  Bottom of p.100 Your Honour.  

HIS HONOUR:  Yes, yes.

MR HOWELLS:  After running a successful picket, blocking 


logging machinery and halting a log truck, to those court appearances, just another part of a long running campaign.

HIS HONOUR:  Yes.

MR HOWELLS:  Yes.  There's some further statements at the top of 101.  

HIS HONOUR:  All right, well now - - -

MR HOWELLS:  Then that's dealt with in some detail right through to 107 and you'll see Your Honour that we've added in particulars in relation to the common purpose and then in 143 - - -

HIS HONOUR:  Where did the phrase, "Battle and target" come from?

MR HOWELLS:  Well Your Honour was correct to say that certainly targeting appears in a number of the cases.  I haven't found the one where it said battle and target, but battle is, I think it's the seventh defendant who's alleged to have said just that, "We're in for a battle, we're here to battle" so we've picked up that language in particular it's, yes, "We're going to have a full on battle" that's the seventh defendant at Paragraph 50 on p.35.

HIS HONOUR:  Finally we might just - 143, again what are these?  These are - - -

MR HOWELLS:  143 are, these are of aggravated and exemplary damages and what we've done Your Honour is to look at the authorities of some of the awards that have been made and we've done what we say is a comparable assessment Your Honour.  

HIS HONOUR:  Yes.

MR HOWELLS:  Then there are thereafter a series of trespasses, Your Honour, which I can take Your Honour to tomorrow morning if I might.  That will bring us close to the end of the Lucaston action, and Your Honour, what I'm hoping to say tomorrow, if I might just say it briefly, is that in relation to Hampshire, Triabunna and the Styx, a similar formula is used to this.  I should be able to take Your Honour through that reasonably quickly, but then in relation to Burnie, Japan, Banks and Banksia, most likely different.

HIS HONOUR:  Yes, very well.  We should finish tomorrow, then.

MR HOWELLS:  Indeed, Your Honour.

HIS HONOUR:  Very well, we will adjourn to 10.30 tomorrow.

ADJOURNED UNTIL WEDNESDAY 6 JULY 2005
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